A. ADINARAYANA SETTF¥i E. J. V. MINCHIN, 2

The decree of the Civil Judge will be reversed. The - 1867
s e s . . . February 14.
plaiutiffs’ costs, both in the Lower Courts and in appeal, 5~ 559
will-be paid by 2ud and 3rd defendants. of 1866.
Appeal allowed,

APPELLATE JURISDICTION (&)
Special Appeal No. 9 of 1867.
A. KDiNARAYANA SEITL .........Special Appelldné.
F.J V. MINCHIN......ccuvuuv i Spovial Respondent.

Where the objection is taken for the first time in special appeal
- thét - document, which,according to Act X of 1862, ought'to have
been stamped, has been admitted by both the Lower Courts unstamped,
the. High Court is bound to take notice of the objection ¢although not
one- of the grounds set forth in the petition of appeal) and to require
pavment of the stamp duty and'penalty, or to reject the document.

HIS was a special appeal from the decision of E. B.
Foord, the Civil Jndge of Berhampore, in Regnlar Ap- _,};5316
'peal No. 7 of 1866, modifying the decree of the Coart of the™ 8. 4. No 9
District Munsif of Berhampore, in Original Suit No. 405 of of 1867.

1864
Sloan for the special appellant, the defendant.

Prichard for the epecial respondent, thie plaintiff.
The facts sufficiently appear in the following

‘ JUDGMENT :—1In this case three objections have been
raised on the part of the appellant. First, that the Lower
‘Coarts in holding the defendant liable proceeded on a mis-
construction of the terms of the written contract A. This
objection was not however persisted in, and it is enough to
gay that we think the defendant had clearly incurred a
liability nnder it. The second obJectlon 18, that the defendant
has been improperly decreed to pay the balance claimed by
the’ plaintiff after deducting Rapees 76-4-0, the sum credited
to the defendant in the suit, without an issne having been
recorded or evidence heard on the part of the defendant as
to the amonut. We can  give no weight to this objection.
The.plaintiﬁ‘ put in evidence an acconnt of the sums claimed,

(a) Present :—Scotland, €. J., and Innes, J,
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and it appears to us from the record of the proceedings thnt

g~ the defendant did not in the first ivstance dispute the cors
of 1867.

rectness of the balance claimed to be due from the sub-rent-
ers if nnder the terms of the contract he was liable. Fur<
ther, he did not offer to give any evideace as fo the amonné
in the Lower Appellate Court, and not only this,brt he appli-
ed to have the snm of Rupees 76-4-0, recetved by the plain-
tiff since thesnib, dedncted from the amonat claimed. There
lias been no error in procednre, and therefore no grouad for
sending the case for further hearing.

The third okjection,that the written contract A bearg no
stamp and was therefore inadmissible as evidence undefthe
provisions of Act X of 1862, Section 14, must prevail and is
fatal to the plaintiff recoveriug in the snit, unless the pro-
per amonnts of stamp and penadty are paid into Court undee
Section 17, Claunse 1. The document is clearly not within
Regulation I of 1820, Section 9, Clause 2, and it is one-re=
quiring a stamp uader Act X, and the contention for the
respondent, that the objection ought not to be heard as the
appellant had not made it a grourd of appeal either in the
Lower Court or this Conrt, we cannot accede to. He appeari
to have objected im the District Munsif’s Court, bat, inde-.
pendently of that, we thiuk the objection must be entertaine
ed now. The Stamp Act (X of 1862) prohibits un unstamp-
ed document from being received in evidence or acted spon
in any civil proceeding in & Court of Justice, except on pay-
ment of the proper amounts of stamp duty and penalty
which every Civil Courtis, by Section 17, Clanse 1, empow-
ered to ascertain and receive. We think it is imperative on
this Court hearing the snit on appeal as well as on the
Court of First Instance to give effect to the provisions of
the Act, thongh the objection be for the first time pointed
out on the hearing of the appeal.

The instrument then is at present valneless as evidence,
and the Lower Courts were wrong in acting upon it. But'it
may now we think be made good evidence in support of the
decree by payment into Court of the stamp duty and-the
penalty. It appears to us to be an agreement of the nature of
an obligatiou for the payment of an noascertained amount,
aud subject to an optional stamp under schedule A. The
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plaintiff, therefore, to recover the amonnt decreed to him,
mast under Section 27 of Act X of 1862, pay the stamp
duty of 5 Rupees, and the penalty under Section 15, Clanse
2 of 20 times that amount. Subject to the payment into
Court of those amonnts, the decree of the Lower Appellate
€Coart is affirmed with costs.

APPELLATE JURISDICTION (a)
Regular Appeal No. 8 of 1867.

JEsaTa RaMIr SAEIT.....cccnnens e Appellant,

AWAKER MULLANDEAGATA KUNHL Respondent.

The High Court will not interfere on appeal with the decree of the
L.ower Court dismissing a plaintiff's suit (under Section 170, Act VIII
of 1859) on the ground of his refusing to answer a question material
to the ‘case 'when duly required to do eo.

- Bembls, it might be otherwise had plaintiff since decree endeavoured
to purge hia conterupt.

BIS was a Regular Appeal from the decree of G.” R.
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Sharpe, the Acting Civil Judge of Calicat, in Original ~R 47 No. 8~

Siit No. 14 of 1868. The snit was bronght for damages
sustained by defendant’s not delivering goods entrusted to
him by plaintiff for carriage. The defendant denied the
contracs and filed (No. I) a certified copy of an account of
the goods shipped ab Ponani by one Mavuji Kanji on the 8th
February 1865. At the hearing, the Civil Judge gave judg-
ment against the plaintiff under Section 170, Act VIII of
1859, as follws : — .

" The Legislature having conferred the power of passing
judgment against a party refusing, without lawfal excuse,
to answer gnestions wheu regnired by a Court to do so, I
have been compelled $o exercise that power in the present
soit under the following circumstances. The plaintiff was
ander examination as a witness, and was asked by the de-
fendant’s Vakil whether the alleged shipper of the goode
was appointed his agent in writing or not. The guestion
baving been twice repeated by the Vukil withont eliciting
an answer, I then myself put the guestion, but as no res-
ponse was elicited, [ warned the plaintiff that he wonld be

(a) Present : Scotland, C: J., and Holioway, J.

of 1867.





