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validity to documents which were the resalt. of frandnlent

A 43'7“collusiou. The case first came on before the Chief Justice

of 1866,

1867.
January 7.

R. A. No. 76
Jf 1866.

aud Mr. Justice Collett, who directed an issne whether a
consideration of auy kind passed between the first and
second defendants for either of tite two mortgage bonds ; and
afterwards, npon the finding of the Civil Judge that no
consideration passed, the case came on again before Me. Jds-
tice Innes and Mr. Justice Collett, who therefore disimissed
the appeal aud coufirmed the decree of the Civil Judge.

‘In the present case we do not think it necessary to
send any issue for trial by the Lower Appellate Court, as
the Principal Sadr Amin has already found the deed set up
by the fourth defendant to be wholly fictitious.

Appeal dismissed.

APPELLATE JURISDICTION (a)
Regular Appeal No. 76 of 1866.
RAmas Mt PapErvrcat and another...... Appellants.

Vinasimt PADEIYATCHL........ O Respondent.

The force of res judicata attaches not onvly 1o the bare condemnation
or discharge of a defendant, but to all the objective grounds distinectly
found by the Judge as the basis of his decision.

The proposition that everything acquired by a woman during
coverture is the property of hor husband has no foundation in Hindu
Law. -
THIS was a Regunlar Appeal from the decision of G. Ellis,

Civil Judge of Cuddalore, in Original Suis No. 1 of
1866.

This suit was brought for ejectment and removal of an
attachment, and for a declaration of right of patta to the
land claimed.

The plaintiff declared that his father Lutchmana
Padeiystchi, Tandavardya Padeiydtchi and Nésika Padei-
yétchi were undivided brothers. Plaintiff’s father died
aboat thirteen years before the institution of the snit, and his
two uncles in 1855 and 1856 withont issne. The 18t defend-

ant before being married to Tdndavardya Padeiydtchi was
the widow of oue Arimuttu Padeiydtchi, whose son she 2nd
defendant was.

(a) Present :—Holloway and Innes, J. J.
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The property, Nos. 1 and 2, in issne, was declared by 1867.
the decrees in Original Snits Nos. 1340 - and 1603 of 1857, -, nary 7o
ou the file of the Cauddalore Munsif, to be plaintiff’s ancestral  of 1866.
property, yet was attached with Nos, 3, 4, 5 at the instance
of 3rd defendant in satisfaction of the decree in No. 564 of

1863. Hence this action.

The 1sb, 20d and 4th defendants denied plaintiff's right
to the property in issue and pleaded that the houses Nos. 1
and 2 were purchased in the Ist defendant’s name on 13th
September 1825, from the acquisition of her husband Ari-
muttn Padeiyatehi, and have been  under her enjoyment.
They farther pleaded that the property Nos. 3, 4 and 5 was
her sell-acquisition, and that the pattas were registered in
the 4th defendaut’s name ; further that the 1st defendant
was not married to Téndavardya Padeiydtehi, that plaintifi’s
father was not a member of an undivided family nor is plain-
tiff a lexrmmate son, that the property Nos. 1 and 2 has
been mortgaged to the 3rd defendant, and that the suits
referred to by plaintiff -did not establish the rights of the
respective partiea:

The 3rd defendant pleaded that the property Nos. 1
and 2 had been mortgaged to him by the first and second

defendants, and was answerable for his claim as established
by Original Suit No. 564 of 1862.

The following issues were settled :—

1. Isthe plaiutiff the legitimate son of Lutchmana
Padeiydtchi ?

2. Was the property in issne the salf-acquisition of
Tédudavardya Padeiydtchi and was the 1st defendant his
Jawful wife ? ’

3. Has the property been and is it now iu possession
of plaintiff ?
4. Is the right of the defendants to the property Nos.
1 and 2 barred by the judgmgnt in Saits Nos. 1603 and 1340
" of 1857, on the file of the Cnddalore Mansif, and by the

jrdgnaent in appenlvfrom the above ?
- HL.—35
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The judgment of the Civil Judge was as follows :—

It i3 quite evident that by the jndgments in Snits Nos.
1340 and 1603 of 1857, and in the Appeal Suit No. 78 of 1860,
the defendants are -estopped from contesting the plaintiff's
claim to the property Nos. 1-and 2. The plaintiff in Suit
No. 1340 of 1857 sought to establish lis right to this pre-
perty on-a bill of sule alleged to have been executed to him
by the 1st and 20d defendants—these defeadants were the
present 1st and 2nd defendants, and the 4th and 5th sapple-
mental defendants were the present plaintiff and his mother.
The poivta Jaid down for proof, as gathered from the record
of that smit, were, as concerns the defendants 1st and 2nd
and the plaintiff and his mother, that the two latter shounld
prove their title to the honse and that the other defendants
had no right toit. The sale on which the plaintiff in that
enit had based his claim was cauceiled, the decree, confirm-
ed in Appeal Snit No. 79 of 1860, declared that the 1st and
2nd defendante had no right to the property, and that the
present plaintiff aad his mother were the omly rightful
claimants, and that the present 1st defendant was the wife
of Tdodavardya Pudeiydtchi. Such being the case, the dee
fendants now cannot contest the pluintiff’s position or the
fact of the marriage of the 1st defendant to Té.nda.va.ré.ya
Padeiydtchi.

There has been no evidence bronght forward which es~
tablishes the plea that plaintiff’s father and his two uncles
were divided, and there has been nothing proved tending to
show that the plaintiff was other than the legitimate son of
Lutchmana Padeiydtehi.

I have now to prononnce on the right of the plaintiff
to the property Nos. 3,4 and 5. The right is contested by
the defendants on the groand that it was the 1st defendant’s
self-acquisition by fands derived from her hnsband Arimattn
Padeiydtchi and the question has again been raised asto
her being the wife of Tdudavardya Padeiyitchi. Ou this
latter pomtI decline to enter, being of opinion that the
fact of 1st defendant being Téudavam)a, Padeiydtchils wife
was determined by the decisions in the suits above men-
tivned—anch being the case; I must look for, evideace -of
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the property in issne being the self-acqnisition of I'st defen-
. dant prior to her becoming the wife of Tdndavardya Padei-

S

1867.
anuary 7.
4. No. 78

yétchi, and of this I can find none: on the record. Tén- " of 1866

davardya Pudeiydtchi according to-the plaintifi’s statement

" died in 1851, and this is not coutroverted by the defendants ;

there is no evidence to show. that the land was parchased by
the lst defeadunt, and the manner-of scquisition was, ac-
eording to the statement of 5th witness, by gift from. him.in
1846. Now if this. witness’ statement is to be relied on, the
gift must have been made in the life-time of Tdndavardya
Padeiydtchi, and, as sach, mnnst be considered as his pro-

perty. The same witness further states that he gave §

cawni of land to the father of the plaintiff,

The evidence of the 6th and 7th witnesses for the
‘plaintiff explains how it came about that the lst defendant
-vetained posossion of the land, obtaining transfer of the

patta which stood in Tdadavardya Padeiydichi’s.name to
* her own, and getting it transferred to that of the 4th defend-
ant. If then.the property Nos. 1, 2:and 8. was & gift to lst

defendant io her 2nd husband’s life-time, and this L find it.

to have been, then it became her husband’s, and as sach
family property, and she had no more right to dispose of it
than of the property Nos. 1 and 2.

It does not seem that the plaintiff has had any enjoy-
ment of this property, and this may be accounted for by his
alleged minority at the time of Tdndavardya PadeiyAtchi's
death. The mortgage tothe 3rd defendant is therefore
pronounnced to. be invalid, and I find in plaintiff's favor all
the issnes save the 3rd, and in awarding to him the proper-
ty claimed direct thas all costs of this enit be borne by the
detendants.

The defendants appealed.

Karnakara Menavan, for the appellants, the 2nd sud
4th defendants.

Subbarayulu Chetti, for the reni)ondent, the plaiatiff.
The Coart delivered the following

JupaMENT :—The suit was bronght on the direction of
& Coart, which had attached the property ou account of &
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debt dae by 1st and 2o0d defendants to 3rd defendant. - Thae
present plaintiffs resisted that attachment, and now claim to

‘be entitled to the property on the ground that 2ud defend-

ant is the sole surviving member of the family to which the
property originally belonged.

The suit has been condncted by all parties.on the as=
sumption that, if the property in dispute was that of the nn-
divided family, the conteutiou of plaintiffs is well fonnded :
bat the defendants resist that demand on the ground that
the property was really that of 1st defendant, acquired from
her former husband, and it is part of the defendants’ case.
that Nagammal vever was married to Téndavardya.

There seems no reason for differing from the conclusion
of the Judge that the evidence for the defendants has fuiled
to make out the separate acquisition of the defendant Na-
gammai; but the question really to be determined in this
appeal is, whether the view of the Civil Jundge, that the
material questions in the suit have really received a valid
decision and have become 1¢s judicate against the defend-
ants, is correct. It is much to be regretted that the Civil
Jadge has not set out distinetly the position of the parties
and the object matters of the several suaits,as this wounld have
greatly facilitated the disposal of the case. It seems clear,
however, from the joint answers of the defendants, thas
Maunnada Padeiyétchi(a) claims under one of the parties in
the previons suits, and that, so far as the parties are con-
cerned, there is no objection to the binding force of the
former decrees, and this confines the present guestion to the
point, whether the same gnestion of law was ab isgue in both.

Snit 1340 of 1857 was bronght by a purchaser, alleging
a valid sale of Noa. 1 and 2 from the present lst and: 2nd
defendants. These defendants resisted the plaintiff on
the gronnd of frand, in that, the intention being to mort-
gage, the plaintiff had improperly drawn out and  got
execated by the defendaunts a deed of eale. The validity
of the transaction was, against these defendants, estab.
lished by the decree : and if nothing more had. happen-
ed, the result would have been the passing of all  property

{a) The 4th Defendant.
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in Noa. 1 and 2 by virtoe of that transaction to the plaintiff,
In conseqnence however, of the resistauce of the sapple-
menta] defendants, the present plaintiffy, the delivery of the
property was declared impossible, and the purchase money
which had been lodged in Court was returned to the plaia-
tiff. As gronnds of the decision, which was confirmed on
appeal, the Conrt fonnd that Tandavardya wus actoally
married to 1st defendant, and that this property vested in
Tdodavardya because acquired by her during covertare.
Now, we take it to be perfectly clear that the force of
res judicate attaches not only to the hare condemnation or
discharge of a defendant, but to all the objsctive groonunds
distinetly found by the Jadge asthe basis of his decision,
Save, therefore, for the difficnlty arising ont of some dicta,
certainly in their generality not snstainable, of the late
Sadr Conrt, that relief conld not be accorded as between
defendants, which would perhaps bave prevented the de-
fendants from appealing. We think that there could exist
no doubt that the title of the present plaintiffs, and the
marriage of defendant, and the vesting in. TAndavardya, as
objective grounds of that decision are resjudicate ; and this
would determine the title to Nos. 1 and 2 in favor of the
plaintiff.

In Sait 1603 of 1857 one Appasdmi, to whose suit
the present 2nd defendant was an admitting, and the Ist
an ex-parte defendant, sued for a division on the ground
that the property was the joint property of his father and
the present 2nd defendant’s father, the former husbauod of
the present 1st defendant. Now it is quite clear that the
guiv was, as the condnct of the 1st and 20d defendants
showed, and as the 3rd defendant the purchaser then alleged,
a suit bronght in the interest of the 1st and 2nd defendants
as well as of the plaintiffs. It was dismissed on the grounds
of decision, in it expressly re-affirmed, taken in the Suib
1340 of 1857. This then was a case in which the plaintiff
musb have recovered, if the property was the property of
the deceased husband of 1st defendant. The snit was
rejected becanse the Counrt again decided that the property.
was that of the resisting supplemental defendants, the
present plaintiffs. Looking at the mode in which this suit
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was framed and conduncted, it would be trifing  with “the
-sabject to affect to doubt that the guestion was reatly raised
__on behalf of the present defendauts,as well as of the plaius
oiff ; and we mast take it that all the objective grounds of
the foriser decision were established by that euit agalust
thein as well a3 against the plaintiff. ‘

"To decide otherwise would be to violate the well
established rule, that a decree binds not only the nactnal
parties but those on whose behalf it is manifestly bronght.
So far, therefore, as 1 and 2 are concerned, we consider the

_decree of the Lower Court clearly right.

As to-Nos. 3, 4 aud 5, the jndgment wonld also bind as
to the fact of the Marriage with Tdndavardya, bat wonld still
leave it incumbent upon the plaintiffs to prove that the
parcels of land, which seem to bave been long in the
possession of 1st defendant, were really the property of
Tédudavardya, and that the plaintiffs are now entitled to
them. Except an incidental expression of one of the wit-
nesses for plaintiff, that the patta of the lands was fran-
dulently transferred to plaintiff's name in 1865 only ( Fashi
1275), a fact at variance both with the probabilities of the
ease and with the finding of the Civil Judge, who holds the
ucquisition to have been made during covertare, there is
absolutely no evidence of the modeof acquisition, except
that of one of defendants’ witnesses, which is certamly Bot
favorable to plaintifi’s case.

There is the bare fact of acquisition : and, taking st
defendant’s allegations in connection with those of plaintiff,
and the condnct of the suit, of an acquisition during the

life-time of Tandavariya.

The eorrectness of the €ivil Jodge’s decision, there-
fore, depends nponthe affirmance of the broad proposition—
that everything acquired by a woman during covertare is
the property of her husband. +

We regard that proposition as unfounded in thda
law: and the contrary of it to be uoquestionably trae. It
seems pretty clear that the passage of Mr. Justice Strange’s
Mannal (Sec. 146), qnoted by the Mansif as the ground of hie.
original decision, cannot, without very namerous qualifica-
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tdons, be regarded as the Iaw laid down by the Smrusi 1867.
January 7.

Ghandrika. It is rather the law propoanded by an objector, f—r—"-=-
from whom the author dissents. Of course the point of law o 1856.
determined by the Munsif is not res judicata. No merely

sgbjective ground of decision ever is so. It lay, in our

judgment, clearly apon the plaintiffs to show the circum-

stances which prevested these parcels Nos. 3, 4, 5, from

being iu fact, as they are in appearance, the property of the

18t defeadans. The mere fact of the ecquisition during

coverture i3 not anongh. Asto Nos. 3, 4, 5, we therefore

reverse the decree of th: Civil Judge. There will be no

oonte of this appesl.

Decree modified.

APPELLATE JURISDICTION (2)
Regular Appeal No. 80 of 1866.

.CarTHRAYIL alizs KuyaTH AEMED Kova...... Appellant,
, o and
-~ FruMANOM VITTIL KANHAMATE HaJL and

1211

} Respondents.

~ - Though the distribution of costs is, under the Civil Procedure
Gode, & matter within the discretion of the Court, yet there may be cir-
cumstances which will justify an appeal upona mers question of
Tosts.
4 'HIS was a regular appeal from the decree of G. R. Sharpe, JG;S:ZQ 21.

the Acting Civil Judge of Calicut, in Origiotl Suibt B 4. No 50
No. 9 of 1866. __of 1866,
The Advocate General for the appellant, the defendant.
Miller for the first respondeut, the first plaintiff.
The facts sufficiently appear in the following.
JUDGMENT :—-This was a snit by a mortgagor against
the mortgagee for redemption and there has been & decree
for redemption. In the course of the suit there were varions
guestions raised. The preliminary questions as to the
form of the suit and the valnation of the sabject-matter
were given ap by the plaintiffs, who amended their plaint
5 ‘as to meet the objections taken by the defendant. The
ELI (z) Tresent :— Collett and Kllis, J. J.





