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APPELLATE JuRISDICTION (a)
Regular Appeal No. 73 of 1866.

PARIME BAPIRAZU .ooiiiiiiiiiiiianinnnes s Appellant.
Berramkonpa  CHiNsA  VENKAYYA Respondents.
and 2 obhers....occiiiiiiiitiiciiinen ‘

Suit to recover damages for a malicious prosecution. The csse
for the prosecution having been that the pluintiffs had dishonestly
broken opnn the defendant’s grain pit, and the defence that it was
done undera claim of right, the Joint Magistrate convicted the
accused. [Ilis sentence was reversed by the Court of Session, sud
then this suit was commenced.

Held that, in the absenece of any special circumstances to rebut
it, the judgment 'of one competent tribunal against the plaintiffa
affords very strong evidence of reasonable and probable cause.

HIS was a regnlar appeal from the decree of W. Hodsow,
the Civil Judge of Guatur, in Original Sut No. 2t
of 1864.
Venkatapaty Rau, for the appellant, the defendant.
Scharlieb for Miller, for the 1st respondent, the
plaiotiff—the 2nd and 3rd respondents not appearing in
person or by Counsel.
The facte sufficiently appear from the following

JUnpGMENT:—This was a suit brought by the plaintiffe
in the Civil Court of Gavtar to recover damages for a
malicious prosecution.

We may observe that the plaint upon the face of it
shows no cause of action ; for it alleges neither malice nor
the absence of reasonable and probable caunse for making
the charge ; and it should not have been received in ite
present form.

. We pass over, however, the objection to the plaint_, for
it appears from one part of the jndgment of the Civil Jodge
that, in bis opinion, the prosecution was wholly withons

(a) Present ; Bittleston,'Ag. C. J.,and REllis, Io
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warrant or probable canse, and he has awarded to the _ 1865
plaintiffs damasges to the amouut of Rupees 500. We are _E_“f;’j_bl%l%
reluctaut in a case of this kind to distarh the deciston of of 1866
the Civil Judge—lut we ure quite nvable to fied any

evidence of the absence of reasonable aud probable cause,

Ou the coutrary, there is strong evidence of reasonable aud

probable cause in the fact that the Joint Magistrate, who

t{ried the case,actually convicted the plaintiffs of the offence.

- It appears that the charge was made under Sections
403, 461 aud. 508 of the Penal Code j the case for the
prosecution being that the plaintiffs bad dishonestly brokea
open the defendant’s grain pit and carried away the grain,
and the defence being that it was done under a claim of
right,

The Joint Magistrate convicted the accused ; bat his

sentence was reversed by the Court of Session, and then
this suit was commenced.

The Civil Judge in disposing of it does not seem to
have borne in mind that the burthen of proof was on the
plaintiffs ; at least we 80 infer from some of the statements
in his jndgment. In one place he says “‘whether or. not
these plaintiffs are entitled to damages must depend upoun
a fact which isnot distinctly made ont one way or the
other by the pleadings,” and again * whether this prodnce
was raised at the time of the joint cultivation by defendant
and 1st plaiotiff or subsequently by the one or the other
cannot be determined ;” bat, certainly, if any fact was not
made out, upon which the plaintiffs’ right to damages
depended, the judgment ought to have been in favor of the
‘defendant. ‘

We do not know of any instance of a snit of this kind

being successfully maintained after a conviction of the
plaintiffs by the sentence of one competent tribunal.

In the case of Reynrolds v. Kennedy,1 Wilson 232,
the attempt was made, but it failed. That wasthe case of
a prosecution in Ireland under the Revenne Laws, and the
plaintiff was fonnd gnilty and his goods cundemned by the
Sub-Commissioners 5 but their jadgment was reversed by the
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Commissioners on appeal. - The plaintiff brought his snit n

December 13y Irish Court ot K. B., and the Jary fouud a.verdlct,

I ATNGTT
of 1366.

for the plaintiff for £371, bat the Irish . Court arrested the
“'jndgment on the gronnd that the jndgment of the Sub.
Commissioners  (which was stated in the declarution)
showed that there was a fonndation for the information
and prosecution, And anpon appealto the Courtof K. B.
iu England that judgment was cosnfirmed. Lee, C. J., say-
ing at the end of his jndgment : ~« Upon the whole ‘we
think the plaintiff himself has showa by his declaration
that the prosecution was not malicions, becanse the Sab-
Comumissioners gave judgment for the defendant, and there-
fore we cannot mtex any malice in him.”

This seems to us very good sense, and to be as apphca«
ble to a suit of this kind in the Mofussil as anywhere
elee. We do not mean that in every case, the judgment
of one competent tribunal against the plaintiff shonld be
considered a conclusive answer “to the suit ; for it is mani=
fest that there may be circnmstances which wonld neces<
sarily deprive it-of any sach eff-ct, as if it shoald "be showa
that tie defendaut,. when institating the prosecution, "had
information favorable to the plaintiff, which he kept back
from the Court; but we do think that in the absenca
of any special circamstance to rebat is, sucha judgment
affords very strong evidence of reasonable and probable:
canse ; and in the case now before ns we find no circum-
stances sufficient to-destroy its effect. We must therefore
reverse the decree of the Civil Jadge and direct. that the
suit be dismissed with costs.

Appeal allowed.





