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APPELLATE JURISDICTION (@)
Special Appeal No. 378 of 1866.
V. SANKARAPPA and 3 others.......o.l. Appellants.
D. KAmavya and 2 others.........oooonii, Respondents.

Plaintiffs sued for certain lands under an agreement executed to
their older brother, Sundarappa, by defendants in the following terms
~—You have this day received 8 loan of Rupees 1,345-14-4 from De-
varapalli Venkappa and from me, Brahmanna, for the purpose of re-
mitting to the Court in satisfaction of the warrant amount in the mat-
ter of the Suit No. 26 of 1835 on the file of the Provincial Court, bet-
ween your father the late Uma pati, appellant, and Merala Agasti, res-
pondent. You have, owing to the incumbrances consequent on a few
more suits against you, caused all the property which younown in Vegn-
yammapetia to be attached for the said ( warrant) amount, and caused
6 Putties of land, houses, backyards and certain moveable property out
of the same to be knocked down in anction in our names, and some other
personal property in the names of some others : and have therefore
proposed to us to execute a Kardrndma (to youj,engaging (ourselves)
to carry and pay the afore-mentioned Rupees (1,345-14-4) into the
Court ; to obtain receipts for the amount and certificstes in our names

for the real property ; to allow the tiled house, backyard having fruit
~ trees and moveable property to be held by you as hitherto ; Venkappa
and myself, Brahmanna, to enjoy the produce of thesaid 6 Putties of
land for 20 years from Sarvari (1840) to Sittadri ¢1859) on account of
the said loan and interest thereon ; and - to restore the land together
with the certificates (to be) issued by the Courtin our names. We
have accordingly agreed to your proposal and we, the bidders, with the
permission of Venkappa, do execute this Kardrndma. Wee shall hold
the land till the expiration of the term and putit in your possession
without any incumbrances whatever, and return the said certificates to
you, etC.euiieersenns » :

The Principal Sadr Amin considered that the agreement wasin-
valid, on theground that itappeared to have been executed witha
view todefraud the other creditors of Sundarappa.

Held, on appeal, that the real nature of the transaction was that
Sundarappa borrowed money from defendants to enable him to buy in
hisown land. That defendants purchased only for and on behalf of
Sundsrappa, taking from him an assignment of part of the property for
20 years inorder torepay themselves the mouney lent. That there
was, therefore, abundant consideration fur the defendants’ promise to
give up possession at the end of 20 years.

Held also, following the English Law, that where thereis a real
transaciion between the parties for valuable consideration, whether it
be by way of sale or mortgage, the transaction is valid even &s against
a creditor, though the object may have been todefeat an expected
execution.

HIS was a special appeal from the decision of 8. Venka- Dlsss,
tAdri, Principal Sadr Amin of Rajahmundry, in Regular ecember 10
‘Appeal No. 221 of 1863, reversing the decree of the District o 185%_37”

(a) Present : Bittleston, Ag. C. J. and Ellis, J.
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Muusif of Georgepeta, in Original Suit No. 674 of 1863,
Miller, for the appellants, the plaintiffs.

Stoan, for the respoudents, the first aud 2ad defendants.

The facts of the case snfficiently appear from the
following.

JUDGMENT :—Ti:1s was a snit for 3 plots of ményam
lands which the plaintiffs, as the brothers of one Sundarappa
deceased, claimed under an agreement executed by 2od and
3rd defendants and attested by the father of the 1st defend-
aut.  The plaintiffs also claimed a sam of Rupees 633, the
value of the produce of the land from the time when the
plaintiffs became entitled to the possession.

The agreement on which the plaintiffs sned was in
these terms.

“You have this day received a loan of Rupees 1,345-14-
4 from Devarapalli Venkappa and from me, Brdhmanna, for
the purpose of remitting to the Court in satisfaction of the
warrant amount in the matter of the Suit No. 26 of 1835,
on the file of the Provincial Court, between your father the
Jate U'mdpati, appellant, aud Merala Agasti, respondent.
You have, owing to the encumbrances conseqnent on a few.
more suits against you, caused all the property which you
own in Vegayammapetta to be attached for the said
(warrant) amoant, and cansed 6 Patties of land, houses,
backyards and certain moveable property out of the same
to be knocked down in auction in onr names, and some
other personal property in the names of some others ; and
have therefore proposed to us to execute a kardrndma (to
you) engaging (ourselves) to carry and pay the afore-
mentioned Rupees (1,345 -14-4) into the Court; to obtain
receipts for the amonnt and certificates in onr names for
the real property ; to allow the tiled house, backyard
having fruis trees and moveable property to be held by
you as hitherto; Venkappa and myself, Bréhmanna, to enjoy
the prodnce of the said 6 Patties of land for 20 years from
Sarvari (1840) to Sittddri (1859) on account of the said
loan and interest thereon, and to restore the land together
with the certificates (to be) issued by the Court in our
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names. We have accordingly agreed to yonr proposal and
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we, the bidders, with the permission of Venkappa, do—g——wna7g

execate this kardrndma. We shall hold the land till the
expiration of the term and put it in your possession with-
out any encumbrances whatever on them, and return
the said certificates or Kavilas to you, endorsing thereon
sach particulars as yon may requnire. If any claima
are preferred by any oue respecting the said property
before the expiration of the said term, we shall defend the
same, recetving from you the costs thereof. Should there
ocenr impediments to the same, you alone would be respon-
sible for the balance left after deducting payments, i e,
the balance due after dedncting the amounnt realised by ua
up to that time at the rate of the proper sist of the said
" land, to which effect we have obtained u docament from you
and do execute this kardrndwa toyou. This kardrvdma is
executed of our free will.”
' (Sigued) VENCATARAMANNA.
( , )BRAHMANNA.
Witnesses.
(Signed) Abbirdzn, son of Bhdvardza Ellam Rézu Kulaka-
rédmi.
( 5 ) Devarapalli Veukappa.
( ., ) P. Bhogerdzn,
residing at Velatar.
( ,,» Gumsetti Tammannoa.

With the knowledge of these (witnesses) thisis drawn
by (Signed) Thétdparti Buchi Rdza Kulakardm of Vega-
yammapetta.

Inthe Court of the District Mnunsif, the defendants
pleaded that the document sued on was a fabrication, that
they were the purchasers of the land in question at the
aaction sale nnder the decree referred to in the agreement ;
and also that if the agreement had been executed by them
it would have been invalid, under Section 260 of the Code
of Civil Procedare.

The District Munsif found the agreement to be genuine,
~and held, properly as we think, that it was not invalidated
by Sec. 260 of the Civil Procedure Code, which was uot in

operation at the time of the sale in question.
ur.—3v

of 1866.
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1665 I : >rincinal Amin né
. 18 Upon appeal the Principal Sadr Amin also found that

mm the agreement wus genuine ; but he held that it was invalid,
of 1866.  on the gronud that it appeared to have been executed with
a view to defrand the othev creditors of Swadarappa ; and

Lie dismissed the plaintiffs’ suit with costs.

Before us Mr. Sloan, on behalf of the special respondent,
argned that the agreement was void, lst, becanse it was
execated with a view to defraund creditors, and 2ndly, becanse
there was no consideration for the agreement; but lie
mainly relied on the latter ground.

- We think however that the decision of the Principal
Badr Amin cannoet be snpported on either ground.

With respect to the second ground the fallacy of Mr.
Sloan’s argument lay in this, that he assumed the defend-
ants to have been the real purchasers of the property at the
auction sale and then argued that they, being the owners
by purchase, received no consideration from Sandarappa for
travsferring the property to him upon the terms mentioned
in the agreement ; whereas the Lower Conrts have foaud,
and the docnment itself snpports the finding, that the real
usture of the transaction was this, that Sundarappa borrows
ed from the defendants money enough to enable him to buy
in his own laud at the sale under the decree, and thoagh
the defendants appeared to be the punrchasers at the sale,
they were not really so, but purchased only for and on be-
half of Sundarappa, taking from him an assignment of part
of the property for 20 years in order to repay themselves the
money lent. Now this snit is bronght at the end of the 20
years to recover back the possession of the land so mortgag-
ed ; and certainly, regarding the transaction in this light,
there was abundant consideration for the defendants’ pro-
mize to give up possession at the end of 20 years,

Asregards the other gronnd, viz , that this agreement wase
a frand upon the creditors of Sundarappa, the first obsers
vation is that there is no creditor complaining of it, and that
it would be a great violation of eqnity and good conscience'to
hold that upon that ground the defendants are entitled tores
Laln possession contrary to their own agreement, aud shereby
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to the extent of the property in qnestion defeat auy creditor, 1864,

i 8 i b ho 1 lai . Sund R December 1.
i any there be, who hias & claim against dun Arappa’d  ed-gnamy
tate. DBat, in truth, according to English law this defence of 1866.
could not be sustained—for it has been hield in several canea

that where there is a real transaction between the parties

for valnable consideration, whether it be by way of sale or

mortgage, the transaction is valid even as. against a credi-

tor, thoagh the object may have been to defeat an expected

execntion

In Wood v. Dizie, 7 Q. B. 896, this is distinctly laid
down. The plaintiff in that suit claimed, under a convey-
ance {rom one Phillips, certain goods which had been. seized
by the defendant, the Sheriff, as the goods of Phillips ; and
at the trial the Judge told the Jary that althongh the con-
veyance was made dona fide and with a full intention that
the property should be parted with, it would yet be franda-
lent if made with intent to defeat the execation. Bat this,
direction was held wrong by the Court. Lord Denmaa, C.
J., saying, “ we are clearly safein going so fur as  to say
tha_t. a mere intent to defeat & particalar creditor does not
constitute a frand ;” and Williams, J. adding, * I think Mr,
‘Humfrey has not overstated the law when he said it had
been long settled that the mere intention to defeat an exe-
cution creditor did not in itself constitute a frand.” Thig
view of the law has been npheld in the Conrt of Chancery
in Hate v. The Metropolitan Saloon Omnibus Co., 28 L. J.
Ch. 777, and in the Courb of Exchequer in Darzillv. Terry,
30 L. J. Exch. 355, both of which cases are quoted by Mr.
Mayne in his commentary on Sec. 208 of the Indian Penal
Code. Iu the latter case, the question arose npon an Ia-
terpleader Isane as to the validity of a bill of sale by way of
mortgage as against an execntion creditor, and it was held
that the Judge had properly left it to the Jury to say whe-
ther the bill of sale was a real secarity or o mere sham,
though the purpose had been to avoid an execntion. We
may observe that in S. 4. 447 of 1863, Il H. M. C. Reps.
249, this Coart, in a somewhat similar case, sent down is-
saes to the Lower Conrt to try whether the transaction was
merely colorable.
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In the cases above allnded to the transactions were
snpported as against creditors, but in this case, as already
observed, it is not a creditor who is impeaching the
transaction ; and it is not now the interest of any creditor
of Sundarappa that the plaintifi’s claim should be defeated.
Fuarther, we would add that, even as regards transactions
which might be impeached by creditors as frandulent against
them, it has always been held that they cannot on that
ground be impeached by the parties to them. Thus in
Coleman v. Croker (1 Ves. Jun. 161) where a bill was filed
by the Committee of the settlor, who had become lnnatic, to
set aside a voluntary settlement as a fraud npon creditors,
Lord Chancellor Thurlow said, * as to the franud there must
be some creditor to complain of that, and he must put him-
self into a sitnation to complain by getting judgment for
hisdebt, and stating that by the settlement he is defranded.”
So in Curtis v. Price (12 Ves. 103) Lord Krskine said, « &
settlement of this kind is void only as against creditora;
but only to the extent to which it may be necessary to deal
with the estate for their satisfaction, it is as if it had never
been made. To every other purpose it is gooa. Satisfy the
creditors und the settlement stands.” '

This is the principle which rons throngh the cases as
to dispositions of property fraudulent and void agaiost
creditors ; and it is the principle which should, we thiok, at
all events govern Courts whose rale of decision * is equity
and good conscience. We therefore reverse the decision of
the Principal Sadr Amin and affirm the decree of the Dis-
trict Munsif io favor of the plaintifis with costs.

Appeal allowed.





