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MADRAS HIGH COURT REPORTS.

APPELLATE JURISDICTION (@)

Special Appeal No. 371 of 1866.
SETTIAPPAN and 3 others....iiilns Appellants.
Sarit SivgH and another....c.o..ooe... Respondents.

The effect of the lust sentence of Sec. 246, Act VIEH of 1859, is to
exclude a party oan investigation under that Section from any other
remedy than that expressly provided for him by that Section, viz., a
regular suit to be brought within one year from the date of the order
made against hite ; and such  party eanunot wait till the sale of the at-
tached property has taken place and been confirmed, and then bring h.is
suit within one year from the last date.

HIS was a special appeal from the decision of C. F.

Chauiier, the Civil Judge of Salem, in Regalar Appeal
No. 118 of 1865, confirming the decree of the District Mun-
sif of Ussur, in Original Suit No. 617 of 1864.

(. F. Branson, for the special appellants, the 2nd, 3rd,
Bth and 9th defendants.

The facts snfficiently appear in the following.

JupGMENT :—It appears that the lands vow smed for
were attached in execution of a decree made in faver of
the tenth defendant. The plaintiffs then applied to the
Jourt executing that decree to release the lands from at-
tachment nnder Section 246, claiming them as their own
property. The order rejecting their application was dated
the 12th July 1863, and the present snit was not broaght
till a year and four months from that dase. The lands were
eventually sold to the defendauts, the special appellants,
in execation of the decree, and the present suit, it appears,
has been bronght within one year from the date of the con-
firmation of sach sale. The guestion ig whether the present
guit has been brought in time. The Civil Judge decided
that it had been brought iu time, and that Clanse 3 of
Section I of the Limitation Act applied ; but unfortanate-
ly he gives no reason for his decision. No doubt the ob~
ject of the present suit is to set aside the sale in the execn-
tion of the former decree, but Clanse 3 applies only * when

(2) Present : Collett and Lllis, J.J.
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snch snit is maintainable ;” and the question is whether a
party to an investigation nnder Section 246 of the Code is
competent to maintain a suit to set aside the sale that may
nltimately be made by the Court, or is limited to his remedy
by a regular suit to establish his rights, and so to set aside
the order made against him in the proceeding under Seetion
246 of the Code. We think that the effect of the last sen-
tence of Section 246 is to exclude a party to an investiga-
tion under that section from any other remedy than that
expressly provided for him by that section, viz., a regular
suit to be brought within one year from the date of the
order made against him, and that, conseqaently, such party
conuot wait till the sale of the attached property has taken
place and been confirmed, and then bring his suit within
one year from the last date. The Legislature has provided
a procedure for the summary investigation of his rights pend-
ing the attachment of the property. prior to its sale; the
procedurein sach investigation is to be the same *as if
the claimant had been made a defendant to the suit ;" it is
in effect a suit between the decree-holder and the claimant ;
no appeal is allowed to either party, but when a party has
_a.vgiled himself of, or has been subjected to, such procedure,
and an order has been made against him, his sole remedy,
a8 it seems to us, is that expressly provided for him. The
section cited from the Code fixes the period of limitation,
and it is not necessary to refer to the Limitation Act, hut we
‘have little or-no doubt that an order under Section 246 of
the Code is one of those orders referred to in Clanse 5 of
Section 1 of the Limitation Act. The result of our view of
the law is, that the presens saiv has not been brought in
time, and must consequently be dismissed, .and this mnst
be with the costs of such of the defendants as appeal
thronghout.
Appeal allowed,
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