TAVASt TELAVAR: ¥. BALANI ANBL TELAVAR..

APPELLATE JURISDICTION ()
Referred Case No. 8 of 1866.

TAvast TELAVAR against PanaNi ANpr TEnAvar and 3

others.

Where one of several 'co-debtors satisfies the debt, hiy cause of
action for contribution accrues against all at one and the same times
and, under Section 8 of the Civil Procedure Code, the contributories
may all beincluded as. defendants in one plaint. The decree, if in
favor of plaintiff, should order payment separately by each defendant
of the amount only of his just proportion.of the debt.

CASE referred for the opinion of the High Court by J.
H. Nelson, the Acting Judge of the Court of Small

sum of Rapees 184-8-7, being money payable to plaintiff. by
defendants for money paid by plaintiff to the nse of defend-
ants. The facts of the case, as set forth in: the declaration,
were 88 follows :—Qu the 8th of Augnst 1865 one Alagiri-
gdmy Nuick recovered a jndgment for Rupees 172-7-0
against plaintiff and defendants, in an action for debt. On
the 17th- of April 1860 the said Alagirisdmy Naick obtain-
ed satisfaction of the judgment debt from the present plain-
tiff alone, who paid it in fell.

Plaintiff in the preseunt action songht to reeover four-
fifths of this sum from those who were his co-defendants.
The Judge doubted whether plaintiff could recover npon
his declaration and referred the following guestion for the
opinion of the High Coart. « Where one of several joint
jodgment debtors is compelled to pay the whole of a judg-
ment debt, can he sne his co-debtors jointly for the amount
he has paid in excess of his own alignot share? Or, must he
sue each. of them separately for the amonnt of the uliguot
ghare which each is bound to contribute 7"

No Counsel were instructed.

The Court delivered the following

JupayeNT :—The gnestion in this case is merely one
of procedure. There is no doubt that the liability of
co-debtors for contribution infer se is several and reciproeal.

(a) Pregent : Scotland, C. J.,and Collett, J.
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Each impliedly nndertakes to indemnify his co-debtor or
co-debtors respectively to the extent of his. proper propor-
tion of their joint debt, and where there are several co-debt-
ors, as in the present case, they incur no joint Diability for
the proportionate contribution due from each.

Buat though the Hability is individual and limited, still
it arises ont of the joint contract of all to pay the original
debt, and the cause of action to enforce such liability
accrues to the co-debtor, who pays the debt, against all at
one and the same time. '

We are, therefore, of opinion, after consideration of
Section 8 of the Code of Civil Procedure, that the defend-
ants in this case were not improperly included in one plaint,
and that the snit ought to have been heard and determined
on the merits. [fdecided in favor of the plaintiff, the decree
should order payment separately by each defendant of the
amount only of bis just proportion of the debt which the
plaintiff has beeu compelled to pay.

APPELLATE J CRISDICTION (2)
Referred. Case No 11 of 1866.

ARUNACHELLA PILLAT against APPAVU PILLATL

Plaintiff owed defendant a judgment debt. He paid the debt, but
not through the Court. Defendant then frandulently applied to the
Court to execute the decree, and the Conrt, being debarred by Section
205 of the Code of Civil Procedure from recognising payments made
otherwise than through it, exeented the decree by making the: plaintiff
pay aguin the sum decreed. Plaintiff sued to recover the amount
overpaid.

Held by the majority of the Court (Scotland, C. J. and Innes, J
dissenting) that such a suit is not maintainable.

HIS was a case referred for the opinion of the High
Conrt, by F. M. Kindersley. the Acting Jndge of the

—Court of Small Causes of Combaconum, in Suit No. 3060 of

1866.
No Counsel were instroeted.

The Judges delivered their opinious in the following
order : —

(@) Present : Scotland, C. J., Bittleston, Holloway, Innes and
Collett, 3. J.





