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Special AppeallYo. 171 oj 18M.

VE~KATANAlnr Appellant.

AKKAMMA and 2 others Respondents,

Certain property was sold in 1858, in execution of a decree, as the
peoperty of the present 2nd defendant's brothers. Plaintiffs presented
petitions claiming a right in the property and protesting against the sale.
Theil1petitions were rejected and they were referred to a regt,;ur, suit,
which they brought in 18G1. Under the old law the time within which a
suit might be hrought on such a cause of action was 12 years. Sec.
2.46 of Act V III of 18:>9 shortened the period to 1 year.

Held, reversing the decision of the Civil Judge, that the plaintiff's
aetioo was not barred.

The period of limitation contained in Sec. 246, Act Vl Il of 18.')9,
is applicable only to a case in which the procedure prescribed by that

Section has been adopted.

TH I S was a special appeal from the decision of J. G. }u8!:e630,
'Thompson, the Acting Civil Judge of Cuddapah, in----s:TNo-ffi

Regnlar Appeal No. 80 of 1863, modifying the decree of the of 1866.

;Principal Sadr Amin of Cnddapah in Original Suit No.1

If 1861.
Venhatapathy Rao, for the appellant, one of the

plaintiffs.
'I'he Court delivered the following judgments, in which

Ihe facts of the case are fully set forth.
INNES, J.-Certain property was attached in execution

~ a. decree of the Civil Court and sold in the year 1858 as

8h..e property of K. Subbanua, brother of the present second

ldefendant, against whom the decree had been passed.
Plaintiffs presented petitions claiming right in the

property so attached and protesting against the seizure and

'sale of it. Their petitions were however rejected and they

were referred to a. regular suit.
The time within which a suit might be brought upon

such a cause of action was at the date of the order of the

Civil Court in 1858, 12 years. Section 246 of the Code of

Civil Procedure introduced a shorter period of limitation,

(a) Present Holloway and, Innes, J. J.
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1866. viz., 1 year for actions to establish claims which should he
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of Hloo. brought their snit in 18f>1, and the Civil Judge in the

appeal from the decree of the Principal Sadr Amin, who

awarded the plaintiffs Rupees 1,1 i 1-12-2, as damages, was

of opinion that the time allowed from the date of the orderor,
in 1838 for bringing a suit was '~e time given in Section 246

of the Code ot Procedure just referred to; and that con:,e

quently plaintiffs had lost their remedy by action. The ('\iue

stioa now before us is whether plaintiffs' action is bar :l·ed.

and my opinion is that it is not. I was at first incline d to

doubt whether the words in Section 246 " the order wG\licb.

may be passed under this Section," &c., standing as I lart of

a Procedure Code, might not be intended to be IlP;ead as

though they rail as follows ~-"The order which IO~ may be

passed in circumstances to which this section won ld have

been applicable had the Code been at the time in of-ac\eration.

&c." But on eousideration I am satisfied that that ill, 'eal1

ing cannot be attributed to them aed that the order pass~~a~ Ii
on plaintiffs' petitions prutesting against the attachment.

and sale of the property cannot be said to, be an order
passed under thi« section.

That being so, it is clear that plaintiff is not by this

section limited to the period of one year from the date of
the order passed in his case. The present law of limitation
was not in force at the date of the iostitu,tiou of plaintiff's.

suit, and the case is therefore governed by the old law and

the plaintiff's r's'ht of action is not barred.

The decision of the Civil Judge therefore must, in my
opinion, be reversed and the case be remanded for decision

on the merits,

HOLLOWAY, J.-I am of opinion that the period of'
limitation contained in Section 246 is applicable only to a.
ease, in which the procedure prescribed by t.hat 8ect~Ou. has.
heeu adopted. In this case it manifestly was not adopted.
I desire to gi ve no opinion as to the effect of the Limitation
Act. On the reasons stated at the hearing, I am of opiaion
that ,the snit must be remitted.

Suit remanded.




