JOHN YOUNG 2. MANGALAPILLY RAMAIYA.

APPELLATE JURISDICTION (a)
Regular Appeal No. 6 of 1866.

JOHN YOUNG.ctiveviviriiiininerin e, Appellant.
Mangararinpy RAMaiva and others......Respondents.

In a suit for recovery of a sum of money alleged to be due under an
-agreement for the sale of land dated 26th January 1851, the Lower Court
decided that en the construction of the agreement the plaintiff was to put
thie defendants in possession of thelands besides assigning over the titls
deeds to them :—Held, that the tormns of the original (Telugu) agree-
ment did not warrant such a construction.

Where there isa contract of sale of land, an action can ordinarily
he brought by tha vendor for thé purchase mouey, whether or not the
Lourt in which the action is brought has jurisdiction over the land sold.
The question is whethor the Court has jurisdiction over the seat of the
ebligation which it is sought to enforce.

Mr. Serjeant Williams' rules for ascertaining whether covenants ara
dependent or independent, commented upon.

THIS was a regular appeal from the decree of C. Collett,

< the Civil Judge of Vizagapatam, in Original Snit No._ 26.
R. 4. No. 6

25 of 1865.

Brockman, for the appellant, the plaintiff.

The facts are fully set forth in the following jndgments.

Horroway, J.—This suit was bronght for the recovery

- of Rupees 1,527-5-6, alleged to be due under an agreemeunt
dated 26th Jannary 1851.

The plaintiff alleged that he had already endorsed over
to the defendunt a deed of sale for half a Vrithi of land,
which was part of the consideration for the agreement, and
‘that he had always been ready and was now ready and will-
ing to endorse over the deeds of the remaining Vrithi. The
defendant admitted the execution of the agreement, bnt
contended that on its trne counstruction the plaintiff was
bound to put the lands in the defendant’s possession. Seve-

ral other matters were urged, but this is the only one iuvol-
ved in the case at its present stage.

(@) Present Holloway and Innew, J.J.
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The Civil Judge thus states the guestion to be deter~
mined : ¢ As the defendants reside within the jurisdiction of
“this Court, the sait will have been rightly brought in this
« Court, provided the plaintiff has done all that he is hound
“to do according to the right constraction of exhibit A by
“ offering to endorse over to defendants the sale deed of
“the land specified in -exhibit A. But if, according to
“ exhibit A rightly nnderstood, he is, as defendant charges,
“ bound to do more than that ; if on payment of the money
“by the defendants or any of them, he is bound to pnt
* them into actual possession of the land, then, as the land
“ i beyond the jurisdiction of this Court, and the decree
“ to be pronounced would have to include an order regarding
“ the delivery of the land, und as the land, it is admitted,
“is not in possession of the plaintiff but of others, and it
“ would be necessary to add the personsin possession as
“ parties to this snit, it appears to me that the snit has not
“ been properly brounght in this Court.”

He then decided that on the true constraction of the
agreement the plaintiff was to put the defendants in posses-
sion of the land and that the mere offer to assign the title
deeds was not sach an offer of performauce as justified the
compelling of the defendant to perform his part.

It the Civil Judge intended to decide that ordinarily,
where there is a contract of sale of land, no action can be
brought by the vendor for the purchase-money unless the
Court has jurisdiction over the land sold, I am unable to
agree with bim. The question is whether the Court has
jurisdiction over the seat of the obligation which it issonght
to enforce.

The contract of sale really consists of two separate
sets of obligations, the one to be performed by the vendor
and the other by the vendee. Over the contract of the
vendee execated within the jnrisdiction and by persons
resident within it, the Vizagapatam Court is the only
foram, and I am unable to see any principle upon which it
can be said that, because, if it became necessary to euforce
a8 against the vendee his part of the contract, it would ba
necessary to resort to another forum, the jurisdiction of the
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Wizagapatam Court can be barred. In truth, however, if

$be Civil Judge's opiniou is right that the delivery of the &
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the land is a coundition precedent to the right to sue for the
money, the plaintiff acknowledging his inability to perform

that act, could not recover either in the Vizagapatam Court

or in any other.

The question depends entirely upon the terms of the
agreement A, which is in the following words.

“ Sannad (agreement) execnted by three persons, Ma-
nagalapilly Rdmaiya, Jaganudtha Chéryuln, aud Gaouipar-
thi Karmaiya to John Youung, Esquire, o Sunday, 10th
Pushya Bahula of Sadbarana, corresponding to 25th Jauu-
ary 1851. |

“ Under the boand executed on stamped paper to the
“ pame of Mr. John Mackenzie, by Baghavan Busiktha an
“ inhabitant of Sitdpuram Agrahdram attached to the Talugq
“ of Parlakemida in the Zillah of Ganjam on Tuesday the
“9th October 1849 or 8th Aswaynja Bahula of Saumya,
% for Rupees 1,252-13-0, the balance left due by him in the
“ matter of the Jaggery which he undertook to supply to
“ you, Rupees 1,360-10-0 remain due on this date to the
¢ exclusion of what has been paid for the amonnt of principal
“ and interest ; for this balance you have obtained by pur-
¢ chase the Vrithi land possessed by Bavagan Buktha in
¢ the said Sitapuram Agrabhdrem and the § Vrithi of land
* of his elder brother Brindavana Buktha. (Under such
‘ circnmstances) we hereby agree to pay you out of the
“ gaid amount Rupees 680-5-41, within the end of May in
“the current year and the remaining Rupees 680-5-43, with-
“in the end of May of the ensning year 1852,and then to get
“ the said deeds of sale endorsed by you and the 1} Vrithis
“ of land put into (our) possession as purchased by us.
“ We will therefore pay the said amount of Rapees
¢ 1,360-10-9 in two instalments and take back this sannad
“ along with the deeds of sale endorsed.”

To the construction of this docnmeut we have given

the greatest consideration, taking the opiuions and hearing
the arguments of the persons best acquainted with the
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Telngn language. It is to be remembered that the docns
went is the agreement of the defendants, a point to be kept

steadily iu view. The coptract was ohviously in its

tuception a contruct of guarautee. A certain sum was dne
to the plaintiff, who had obtained for the balance by sale, 1%
Vrithis of  land, belonging to two other persons; the
defeudants agree to pay that balance in two instalimeuts,
and the literal translution of the words following the
amonnt of the Rupees in the original is, “ we to you hav-
fny paid, the abovementioned deeds of =ale by you having
caused to be endorsed (for our own benefits) the 14 Vrithis
of land we by sale (or through the contract of sale) for
obtaining possesdion for onr own benefit have agreed.”
The repetition of (we) in this sentence would be wholly
uvsnecessary if the act of taking or getting possession
was to be done by the same person as the endorsing. If so,
the sentence wonld naturally and correctly have proceeded
with perfect grammatical exactoess, the fiest prononn
being qnite sufficient for the exigencies of the sentence. If
however, the act of taking possession was to be performed
by the defendants themselves through the instrumentality
of the endorsed bill of sale, evidencing the transferred
bargaia, the repetition of is quite explicable.

If moreover, after the payment of these instalments,
delivery was to De made by the plaintiff and the plaintiff
was to the knowledge of the parties in a position to make
such delivery, a simple provision to that effect wonld have
snfficed. The langnage of the document seems to show
that all that the plaintiff had obtained was a bill of sale of
the land in satisfaction of the balance.

The last paragraph, moreover, as is very common with
the docnments of Hindns, sums up the terms and certainly
favors the construction that they were themselves,  on thae
paymeut of the instalments, to get only the deeds of sale
endorsed. In farther support of the construction | may

observe that the defendants having just used a cansal verb
would have been natarally led to use

instead of the gimple form of the verb. That

causal form is however rather uncommon and mno great
weight would be given by me to this arguwment if it stood
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mlone. I think it clear, bowever, that the meaning of the

docnmment is, that the defendants were to pay the instal- -
ments, have the deeds ot sale handed over to them, and get

possession of the land by their own efforts. This seems to
be the nataral and grammatical construction of the words
and I think that there is nothing in the nature of the
transaction to forbid the following of that meaning. The
sarety is, when he has paid the debt, to receive from the
creditors all the securities given by the principal debtor
to the creditor. [ am therefore of opinion that it was
not incambent npon the appellant, upon the trne constroe-
tion of thiy agreement, to deliver or aver readiness to
deliver the land, and that the dismissal of the snit ia there-
fore wrong.

I will just notice the question, which it is unnecessary
to decide, whether the convenants in this case are independ-
ent. This cnse scarcely comes within Mr. Serjeant
Williams® 1st rule, becanse a part only of the money which
was the consideration was to be paid before the perform-
ance by plaintiff. Heve there can be no doubt that, if the
defendants had made defanlt in payment of the first instal-
ment in May 1851, plaintiff could successfully have sued
withont averring readiness either to endorse docnments or
to deliver land. The question whether covenants are
dependent or iudependent, or whether a certain act is or is
not a condition precedent, i3 one entirely of constraction,

-and Mr. Serjeant Williamns’ rules are merely reasonable
saggestions for the ascertaining of the intentions of the
parties. Roberts v. Brett (XI H. 1.. 337, XVIII C. B. 361,
VI C. B. N. 8. 611) is a very striking example, that the
question is one entirely of constraction and to he determined
in each particular case educing the intention of the parties
from the langnage which they have used.

I think it is'also necessary to say that I would not be
supposed to accede to the argnment that, whether this was
a dependent covenant .or not, so mnch as was dne on the
first instalment, must at all events have been awarded.

There can be no doubt that if the action had been bronght

immediately on the breach as to the first instalment, the
m.—17
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1866. plaintiff mnst have recovered. If, however, the plaintiff
April 26. ‘ . .

TA w6 chose to delay until the second instalment became due and
__of 1866. was thenunable to perform his covenant, and that coven-
ant was the sole consideration for the agresment to pay the

instalments, I think it more than doubtful whether the

plaintiff onght with our system of procedure to have been

permitted to recover. Several other points have been

raised by defendants in the apswer, to which no donbt dne

attention will be given.

Unless some explanation is given, it wonld seem too
that the statute of limitations has run against this demand.
This point ehould also receive attention from the Civil
Judge, who will remember that it is sn action for money
due npon a written contract.

The Judgment of the Civil Judge upon the preliminary
point shonld he reversed and the costs of this appeal be

provided for by the Civil Judge in his final decree.

InNES, J.—1 am of the same opinion. The Civil Judge
has dismissed the snit on the gronnd stated in the 3rd para.
of his Jndgment.

* As the defendants reside within the jurisdiction of
“this Court, the sait will have been rightly bronght in this
* Court provided the plaintiff hias done all that he is bound
*to do according to the right constrnction of exhibit A, by
“offering to endorse over to defendants the sale deed of the
“land specified in exhibit A. But if, according to exhibit A
“rightly nnderstood, he is, as defendant charges, bonnd to
* do more than that, if on payment of the money hy the
* defendants or any of them, he is bound to pat them into
* actnal possession of the land, then, asthe land is beyond
““ the jurisdiction of this Court, and the decree ta be pro-
* nounced would have to include an order regarding the
“delivery of the land, and as the land, it is admitted, is not
*in possession of the plaintiff but of others, and it would
* be necessary to add the persons in possession as parties
*to this snit, it appears to we that the snit has ot heen
praperly brought in this Court.”

w Ve
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Now plaintiff has expressed his inability to>give pos- -
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%, plaintiff is bound to. place defendants in possession of
the land or satisfy the Court of his readiness and willingness
to.do 8o before he calls upon defendants to perform their
part of the engagements of docnment A, then of course it
iz clear that plaintiff, who admits that he cannot give pos-
session, cannot recover, as the cause of action cannot arise
to plaintiff on docnment A nntil this concurrent condition
be performed or he signify his readiness and willingness to
perform it. Bat if it were otherwise, I think that the juris-
diction of the Conrt would not be excladed, by reason of
the land being beyond it.

The gronad apon which the Civil Judge appears to
have proceeded is this, thut the Court conld not make a
decree for plaintiff without making an order regarding the
delivery of the lands, and that, as they lay beyound the juris-
diction of the Cours, this conld not be done.

But in determining the jurisdiction of & particnlar
Court to entertain a sunit, the real question, as my learned
colleagune says, is- whether the Court has jurisdiction over
the obligation which is the subject-matter of the snit.

Now the subject-matter of the suit here is- the obliga-
tion of defendants to pay the mouney. The obligativn of
plaintiff to make over the land (supposing that to be the
nature of the obligation on his part) has only to be looked
at to enable the Court to see whether plaintiff has yet a
canse of action. If the acts to be performed are concurrent,
then the performance by plaiusiff, or his readiness and will-
ingness to perform his part ofthe agreement, must be
shown, and he has no canse of action and cannot bring hia
action unless bhe has so performed it, or is able to satisfy the
Court of his readiness and willingness to. perform it.

The obligation of plaintiff to perform his part of the
engagement wonld not be entered npon in the decree. The
Court in the decree wonld be concerned with defendanty’
obligation alone, having already satisfied itself, so far as
was necessary for the purpose of determining whether the

of 1864.
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canse of action had yet arisen, that plaintiff has performed
or is ready and willing to perform his part of the engage-
ment. I thinlk therefore that, supposing the conditions of
the agreement to be what the learned Civil Judge has con-
strued them to be, the only gronnd npon which he counld
properly dismiss thesuit was the avowal by plaintiff of hig
inability to do what was rveguisite to give him a cause of
action,and that the fact of the land being out of the Judge’s
local jurisdiction wonld not alone justify the dismissal of it.

I come however, to the sawme conclusion with my
learned colleague as to the construction of A, and I think
that all that was incumbent on plaintiff was to endorse
aver the document.

It is right perhaps that I shonld state the ground npon
which in the construction of document A, I come to a dif-
terent conclusion to that of the learned Civil Judge from
whose decision the appeal is made.

The agreement A, after reciting the transactions out of
which it arose, runs aecording to wy construction thas :
* we have agreed to pay Ruapees 680-5-4% before the close
of May this year and the remaining amount 630-5-4} be-
fore the close of May 1852, and, having got the above mul
bills of sale endorsed over by you, to take possession a.s by
sale of the 14 Vrithi of land.”

In place of the words «“ to take possession” the ‘Ci'vi'l;.
Jndge would read * to get yon to give us possession.” The
words are and the way in which thes
sentence is to be constroed partly depends upon whether the
words (by youn), occurring in the former % %‘ é; i
(‘ having got the above said bills of sale endorse, - 3
you”) can apply also to the sentence o, Zp.
and so the whole sentence signify ¢ 6o take for = s, _clves
(or on our acconnt) possession throagh you.”

1 uoyd

.

The verb in the former sentelice to get " made (tbe
endorsement of the bills of sale) ig a and
this is thie reflective eanmsal nf 1o active verb - - and the

words show tl, agent by which t' pe act is to be
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ione, might be applicable to the werb ia the next 1866.
sentence if that were also the cansal of an active verh. But 4;:)'5‘%“;’-76«.
the verb in the next senteunceis which is the = of 1866,
reflectivs causal of the nenter verb to suffer, to happen; '

or more properly means to cause to happen,
and pieant to canse an entry to happen and it is
commonly used tosignify, to make an entry. With the
reflective it means to muke entry on one’s own account

or vo obtain possession. This being the reflective cansul
of a neater verb becomes simply in siguification an active
reflective verb. The person speaking is the ageut. The
act to be done is to take pessession. ‘* We agree to take
possession,” aud there is no room for the application of
becanse there is not in the verb anything which
implies agency on the part of others than the persons who
are to take possession. Now has a causal
and had it been intended to express that possession wonld
be taken through the agency of the plaintiff, either this
cansal, or some word equivalent in sense, would, I think,
have been used, and then there would be no reason to doubt
that was dependent upon it as well as npon the
causal in the former senteuce and the construction of the
Civil Judge would be correct.

Possibly, if the document be regarded as having heen
drafted with a view to perfect accuracy of expression,all the
force which my learned brother attributes tc :t would
attach to the repetition of the word but with
great deference to his opinion I cannot bat think that
js here carelessly inserted and is simply redundant, and
that o particular significance was attached to it by the
person who drafted the docoment, or by the parties to it.
1 quite coucur that the last sentence in the document is
strongly in sapport of the constraction we place upon 'it,
and that there is nothing in the nature of the transaction
to favor a different view.

I concur therefore in opinion that the decree must be
reversed and the suit remanded for re-investigation.

Suit remanded.





