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In a suib to recover, with mense profi:s and other incidents, a jirdyati
village alleged by the plaintiff to form part of his Zaminddri aud to be
wrongfully helil by defendant by virtue of the execution of a decree of
ths late Commissioner of the Northern Circars passed in 1844, the de-
fendant pleaded that he hield ona permanent lease subject to a fixed
quit-rent, that he and his ancestors had held on that tenure since and
previously to the permanent settlement, and that the quit-rent had been
received from him by the plaintiff. The agent dismissed the suit on the
ground that the matter had become res judicatu against the plaintiff by
a former decree in 1807. Held, that the matter of the present claim
was not res judicata, because the question of the existence and validity
of the alleged grant, on which the defendant relied, was not deter-
mined in the former decree.

Held ulso, that, as the defendant stated that the plaintiff had re-
coived Kattubadi from him since 1857, the plaintiff’s claim to eject
could not be disposed of absolutely on the ground that it was barred by
the Act of Limitations. ZXeld also, that asthe plaint, praying for the
recovery of possession, proceeded un the ground, amongst others, of the
invalidity of the grant relied on by the defendant, the question as to
the validity of the permanent Kattubadi tenure-claimed by the defend-
ant was properly open for determination in the present suit.

HIS was a regular appeal from the decree of D. F.
Carmichael, the Agent to the Governor of Fort Saint
George at Vizagapatam, in Original Sait No. 45 of 1864.
The snit was bronght for the recovery of a jirdyati
village of the Kurapam Hill Zaminddr with mesne profits.
The plaint stated that the produce of the said village was,
according to the settlement acconuts, included in the assets
on whiclt the peshkash of the Zaminddri was fixed. That
in the year 1800 the said village was forcibly taken pos-
gession of by the defendant’s father nnder the pretext that it
was granted to him under a patta by the then Zamindar,
but resumed jn 1807, on the Zamindar attaining his

majority. Thereupon the defeudaut’s father instituted a
suit in the Court of Vizagapatam in which the said Zamin-
dar contended that the grant was invalid, having beeu

{«) Present Scotland, C. J., and Holloway, J.



NZRAYANA R&Z BAHADUR v. B. PATANJALI SHASIRL. 121

made by his mother during his minority. The Conrt found 1866

for the defeudant’s futher, declaring that the Zamindz&r—%%?gfig
could ouly take possession of the village under the decree  of 1865.
of a Court of justice: In 1825 the IRurapam estate was

attached for arrears of peshlkash and the village now sued

for zafted as a grant made contrary to Section XII, Regula-

tion XXV of 1802, The defendant’s father petitioned the

Board of Revenue, who (in 1825) rejected his petition

becanse the village was a jirdyati oue.

In 1827 the defendant’s father filed & suit agalost the
pext Zzmiuddr complaining that he had evcroached upoun
the village and the Cowt beld that the village was a

_jirdyati one, but fonud that the grant should be iun force
daring the life-sime of that Zamindar. This decree was
affirmed on appeal in 1841, and the village put 1 possession
of the widow of that Zaminddr, the maternal grandmother
of the plaintitf.

On the death of the then defendaut, his son the
present defendant preferred w Special Appeal in 1844, in
which the Special Commissioner, overruling all snbsegnent
proceedings, declared that the decree passed tn 1807 stood
good and must be carried ont. The defendant moved to
enforce that order and the nimtter was referved to the late
Sadr Court by the then Agent:  The Sadr Court, in their
proceedings of 20th Jaunary 1855 declared that until the
Zamindir obtaived a decree to the contrary the decree
passed in 1807 should be in force.  In accordance with
this decree the village, the subject-matfer of the present
gnit, was separated from the plaintiff's Zaminddri 1 1857,
zafted and subsequeutly made over to the defendant. Plain-
tiff therefore bronght this suit to recover the said village,
his right not being affected by the decrees and proceedings
of the several Courts.

The defendant entirely repndiated the plaintifi's clatm
and represented that in the suit of 1807, the theun Zamindér
admitted that Kattobadi was fixed on the village 1n qnes-
tion before the permanent settlement was wade. Thas his
permanent right to the village was established by the late

Sadr Court and that therefore the present suit was inad-
r—16
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wag-e missible under Section X, Reglation II of 1802. That
ng%aﬁ—gthe disputed vill:a.ge lxa:<l been in the enjoyment of his
of 1865.  (defendant’s family prior to the permaunent settlement
and that the quite-rent had been received from him by the

plaintiff.
The Agent dismissed the sunit as having become res
judicata against the plaintiff by the decree of 1807, The

plaintiff appealed.
G. E. Branson, for the zppellant. the plainsiff.
Sloan, tor the respoudeni, the defendant.
The Court delivered the following

JupeMENT :—IHaving reconsidered this appeal, we think
our former judgment should be amended and another
decree passed. The enit was brounght to recover, with
mesne profits and other incidents, a jirayati village alleged
by the plaintiff to form part of his Zaminddri and to be
wrongfally held by defendant by virtue of the execution
of a decree of the late Commissioner of the Northern Circara
poassed in 1844. ‘

The defendant pleaded that he held on a permauent
lease subject to a fixed puit-rent, that he and his ancestors
had held on that tenure since and previously to the perma-
nent settlement, and that the gnit-rent had been received
from him by the plaintiff.

The Agent dismissed the suit on the gronnd that the
matter had becowme res jndicata against the plaintiff by the
decree of 1807.

Thedecree in that snit, bronght by the father of the
present defendant against the aucestor of the plaintiff,
went npon the sole ground, that the sammary attachment
was wrongful because the village had been held previonsly
to the permanent settlement on the title or claim of title
then asserted, and judgment was accordingly given for
the plaintiff.

‘We are of opinion, therefore, that the matter of the
present claim is not res judicata, becanse the guestion of the
existence aud validity of the alleged grant, on which the
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#lefendant relies, was not determined, and there is nothing

dven to prevent the Zamindar from contesting it within the -

“period prescribed by the statnte of limitations.

plaint aund the records in the former suits, we shonld have
thought the claim ot the platutiff clearly barred by the
statate. It is unnecessary to consider uow the effect, as
agalust a Zaminddr's successor, of the Regulativns of 1802,
because it is manifest that they have no upplication to titles
existent at the period of the permanens settlement. If
therefore, the plaintiff caunot otherwise succeed in the suir
he will not be saved by these regulations,

In 1807 the avcestor of defendant asserted against the
ancestor of the present plaintift the title whichr is asserted
to-day, and the Conrt determining that a right of proceeding
summarily did aot exist, referred the defendant to his action.
Defendant was then left in peaceable possession until 1825,
‘when, on the attachment of the Zaminddri for arrears, this
willage was attached as a portion of it. The defendant then
commenced another action, and the Cowmmissioner of the
Northern Circars directed that possession should be restored
to the present defendant in accordance with the decree of
'1807. The Judge therefore decided, that the act, by which
the defendant had for this lengthened period been kept ont
of possession, was simply a wrongful act, and of consequence
that the right of possession was daring the whole of that
period resident in the present defendant. It is impossible
therefore to treat this erroneous incorporation of the village
claimed with the Zaminddri by the erroneous act of the
_Collector, as in apy way interrupting the operation of the
statute, which had clearly begun to ran at the period of the
decision in 1807. It seems perfectly clear npon plaintiff’s
“own case that his suitis uow and has long been barred by
“the statate of limitations.

But the defendant in his written statement relies on
the right to hold the village in perpetnity unuder a graut
made before the date of the permanent settlement, subject
to a Kattobadi or quit-rent payable to the plaintiff, the
amonnt of which the defendant distincily states that the
plaintiff has received from him sivce 1857. With this
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defence on record the plaintiff’s claim to eject cannot now
be disposed of absolutely on the ground that 1t is barred by
the Act of Limitations.  Paymeut of reut being admitted,
he ix wot debarred from trying (as i is urged that he is
desirons of doing) the validity of the permanent Kattubadi
tennre claimed by the defendant.  We have had, however,
sote donbt whether the question 18 oue  proper for determi-
nation in this suit, or whether the Court shonld let the
decree for the diswissal of the suit stand ; reserving the
right to bring another suit framed expressly to try sach
question.  On consideration, we think that the question is
properly open for determination upon the plaint- in the pre-
sent suit. It prays the recovery of possession, and althongh
it proceeds ou the right of the plaintiff, as owner, to recover
{rom the defendant simply as a wrongful possessor, it does
0 on the ground. amongst others, of the invalidity of the
grant relied ou by the defendant,to which it refers (see the
observatious in the judgment in Viraswami Graminy v.
Aiyaswami Graming (1 3. H. €. Reps. 471.)

We are therefore of opiniou that the proper course is-
to remand the case, in order that the dispated right to the
possession of the village may be fully heard and determined
and a decree passed by the Lower Court. And it appears
to us at preseut that the proper issues to be recorded for
that purpose are :—

1st. Whether the defendant, at the date of the suik
held the village in question under a graut made to his
ancestor before the date of the permanens settlement.

20d. Whether the defendants holding under sncl
grant was Kattubadi or other tenure subject to a fixed qmt—
rent, which the plaiotiff conld not legally determine. ,

We are not to be understood as coufining the Lower
Court to these issues, if, on the hearing, the Court should
think an additional issue necessary.

The result is that the decree of the Lower Court must
be reserved and the case remanded for further hearing and
a decree oun the merits. The costs of this appeal we think
should abide the nitimate decision of the suit.

Suit remanded.





