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It is open to an Appellate Court to consider the question whether II.

document which the Court of First Instance has declared to be liable
to a Stamp under Act X of 1862, is properly so liable.

TH I S was a special appeal from the decision of T. Krist- t> b 1866'10
,. . . .. 1}e ruary .

nasamy Aiyar, the Principal Sadr Amin of COImba--s.-X"Nos.-
tore, in Regular Appeals Nos. 180, 181 and 191 of 1864, 454,455,456

confirming the decree of the District Mnnsif of Coimbatore of 1865.

in Original Suit No. 189 of 1863.
, 1

The suit was brought for the recovery o£[; share of the

profits of an Abkari farm, to which the plaintiff alleged he
was entitled as a co-partner.' The defendant denied the
truth of the plaintiff's claim and alleged that the 1stdefend
ant had obtained a sub-lease to himself of the farm, daly
executed by the plaintiff and the 2nd, 3rd and 4th defend
ants, whereby they renounced all right to share in the pro
fits of the farm. The !btl defendant prod aced this agree
ment before the Court of First Instance, but the Munsif
decided that it was liable to Stamp-dnty and a penalty of
Rupees 4,2UO. The Ist defendant not paying this sum, the
document was not admitted in evidence and judgment was
given for the plaintiff. The defendants appealed, and the
Principal Sadr Amin, although of opinion that the docu
mens in question needed flo Stamp, decided that he could

Ca) Present Holloway lind Innes, .JJ.
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lSr.Ii: not interfere with the Muusiff's decision upon the point,and
Febru:wy 10. d" . 1 I I- S -.i-"i--- Ismlssel tie appea •

•-r • ..'as.
4ii4, 4M'l 450 The defendants preferred the present special appeals.

of 186;),
-------- Alayne and Srinioas« Charujar, for the appellants ,

the second aud fourth defeudauts.iu Special Appeal No. 454
of 1865.

Ranqaiy(/, Noidu, for the respondent, the plaintiff, in
Special Appeal No. 454 of 1805.

Rajagopala Gltarlu fOI' theappelJant, the third defend
ant, in Special Appeal No. 455 of 1865.

Rangai,lJa Naid«, for the respondent, the plaintiff in
Special Appeal No. 455 of 1865.

Busteed aud Rajapopala Charlu, for the appellant, the
first defendant, in Special Appeal No. 456 of 1865.

jlangaiya Naidu, for the respondent, the plaintiff, in
Special Appeal No. 456 of ] 865. .

The Court delivered the following judgments.

INNES, J :-The point which we have first to deter
mine in these cases is, whether the Principal 'Sadr Amin
was right in considering himself debarred from re-opening
in appeal the qnestion of whether a document, which the
Court of first instance had declared to be Iiable to a Stamp
under Act X of 1862, was properly so liable.

The Principal Sadr Amin was guided by Section XVII
of Act X of 1862, which gives a Civil Court the power
of receiving in evidence, and of finally determining the
amount of Stamp-duty and penalty payable npon unstamped
documents produced before it, in all cases in which, under
Section XV of the Act, a Collector might permita Stamp to
be impressed upon an unstamped document.

Section XV, as will he seen, has application only to
documents which nnder Section II of the Act require a.
St.llll1 p. So that Section XVII in giving final power to the
Civil Court, presnpposses that. the documents produced are
such as' require a Stamp, and the finality which it confers
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upon the determination of the Court is finality solely in 18GG.

I f I d
.. February 10.

reapecb of t re amount 0 stamp, to tie eterminatiou of-S:--A-:-lVos.-
which the enquiry as to whether the docnmeut be one 454, 4fi5, 4&6

requiring a stamp is merely incidental. But it is further of 18ofi,

clear from Section II, of Act X of 1862, that t.hat Act is

not applicable to the document now before us, which waa

executed in 1861 prior to the paasing of the Act.

The Act properly applicable is XXXVI of 1860, the

document having heen executed during the period at which

that Act was in force.

The parts of this Act which to some extent correspond

with Section XVII, Act X of 1862, are Clauses 4 and 5,

Section XUI, and neither in these nor in Olauses 1 and 2,

certain provisions of which conferring powers upon Col

lectors are by the latter part of Clanse 5 imported mutatis

mutandi« into Clause 4, is the determination of the Conrt,

before which the instrument is in the first instance pro

duced, declared to be final.

Further, the documents spoken of iu Section XIII are

clearly snch documents as are liable to a stam p, and there

fore, even though there were gronnd for holding that the

decision of a Civil Court as to the amount of stamp and

penalty due upon a documeut prod need before it, and sup
posed to he liable to a stamp, conld not be (lnestioued in
appeal, there wonld still be no reason for the position that
the Appellate Oourn had not the power to question the
liability of the document to a stump.

In regard to the docnment in question, it appears to
me clear that it is a sub-lease and so not liable to It stamp.

The parties had obtained the abbl.l'i contract for [) years
fWID Government. By this document they are made to
sub-len their 5 years' lease for a payment of ~,260 Rupees
per an nnm, and the whole sum due ftJr the 6 years is by the
document acknowledged to be paid. It was argued that
this was an assignment of the whole interest, not a sub-lease.
Bill, I think that it is not so, for the rights and duties of
the lessees in respect of the Government, to whom they
continued responsible, were not effectnally transferred hy
this document, though they might have been if 'the liceuse

had heen obtained in the names of the sub-lessees.
lH-:lO



MADRAS. BlOB mURT REPORTS.

1866. Being ~ snb-'I~ase, it was nuder Regulation I of 182()
Februa1'Y 10. t d f' I' b'~' t d I hi 1L h t I----.s:-:A.-Nos.-exemp e rom ra !'rity 0 stamp, an ,as t lWK tat ie

484,455,436 Priucipal Sadr Amis should have admitted the docnmens
• -of IM65. . 'd I 1..1. m evi ence, won el remand the case for ·that pnrpose.

HOLLOWAY, J.-I think the docameat exempted from

>liability to stamp dnty under Regulation I of q820. AI
thongh it is pretty clear that, if the present document could

<IlRve immediate effect, there wonld be 'no ssb-reutiug,
because the intention of the parties is dearly to transfer
the whale interest and thereby prevent the relation

of lessor and lessee, yet the fact 'fllaiuly is that tlNl origi na]

'contractors did not cease to be Iessees at its exeocoion , they
'were st.ill4iable to tIte Government, and, as a ueceseary
'cons-eqneooe, the person who was to take the whole interest
,<:Ot'fld be and was no more than their lessee. The ,document

therefore did Dot reqnire a stamp.

This being so, it -is q nite clear that the Pl'inci~al Sadr
Amin ·had power to determine whether it should he received

in evidence, and the decision oHh.e High -Conrt in H. M. H.

C. Reps. 3z1(a) conteins nothing to the contrary, becanse

'the conclusiveness -ef the decision of theConrt lis strictly
-confined to cases of documents requiring stamps, There

would be no difference in the decision, if the case is to be
decided by the procedare of AetXXXVI of 1860, the Stamp'
Act in force all tbeexecntion of this document-a point of
-some diffioalby in consequence of the peculiar iangusge of
Clause I, Section XVII of the repealing Act and ot the

repealingclause in that Act. All the provisions of the

former Act also apply tedocuments nnstamped or insuffici

ently stamped, when requiring a stamp. In either view the

decisioa of the Principal Sadr Amia is wrong and the case
must be remitted no the Lower Comb with directions to

receive the document, if no objectioe, other than the abe
sence of a stamp, exists to its reception in evidence.

(tl) Narayana. A iyar v, Sl{ppa,rlJ, Ga.tmdan..




