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It is open to an Appellate Court to consider the question whether a
document which the Court of First Tnstance has declared to be liable
to a Stamp under Act X of 1862, is properly so liable.

THIS was a special appeal from the decision of T. Krist- Febrﬁiz 10,
nasdmy Aiyar, the Principal Sadr Amin of Coimba-—"g "N~

" tore, in Regular Appeals Nos. 180, 181 and 191 of 1864, 454 455, 456
confirming the decree of the District Muusif of Coimbatore 1865.

in Original Suit No. 189 of 1863.
The suit was bronght for the recovery of——— share of the

profits of an Abkari farm, to which the plaintiff alleged he
was entitled as a co-partner. The defendant denied the
trash of the plaintiff’s claim and alleged that the Istdefend-
ant had obtained a snb-lease to himself of the farm, duoly
executed by the plaintiff and the 2ud, 3rd avnd 4th defend-
ants, whereby they renounced all right to share in the pro-
fits of the farm. The 1st defendant prodnced this agree-
ment before she Court of First Instance, but the Muusif
decided that it was liable to Stamp-duty aud a penalty of
Rupees 4,200. The 1st defendant not paying this som, the
docnment was not admitted in evidence and judgment was
given for the plaintiff. The defendants appealed, and the
" Principal Sadr Amin, althongh of opiuion that the docu-
mens in question needed no Stamp, decided that he could

(a) Present Holloway and Innes, JJ.



~%
[

1814,

Februwry 10.

S . Nos.

MADRAS HIGH COURT REPORTS.

not interfere with the Muusiff's decision upon the point, and
-dismissed the appeal.

The defendants preferved the present special appeals.

Mayne and Srinivase Chariyar, for the appellaats,
the second and fourth defendants,in Special Appeal No. 434
of 1863,

Rangaiya Nuaidue, for the respondent, the plaintiff, in
Special Appeal No. 454 of 1865.

Rajagopale Charlu for the appellant, the third defend-
ant, in Special Appeal No. 455 of 1865.

Rangaiya Naidu. for the respondent, the piain(ziﬁr in
Special Appeal No. 433 of 1865.

Busteed and Rajagopala Charlu, for the appellant, the
first defendant, in Special Appeal No. 456 of 1863,

Rangaiya Naidu, for the respondent, the plaintiff, in
Special Appeal No. 456 of 1865. \

The Court delivered the following jundgments.

InsEs, J :—The point which we have first to deter-
mine in these cases is, whether the Principal Sadr Amin
was right in considering himself debarred from re-opening
in appeal the question of whether a document, which the
Court of first instance had declared to be liable to a Stamp
under Act X of 1862, was properly so liable.

The Principal Sadr Amin was gnided by Section X VII
of Act X of 1862, which gives a Civil Court the power
of receiving in evidence, and of finally determining the
amonnt of Stamp-duty and penalty payable upon unstamped
docaments produced before it, in all cases in which, under
Section XV of the Act, a Collector might permita Stamp to
be impressed upon an unstamped document.

Section XV, as will be seen, has application only to
documents which nnder Section II of the Act require a
Stamp.  So that Section XVII in giving final power to the
Civil Court, presnpposses that the documents produced are
such as require a Stawp, and the finality which it confers
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apon the determination of the Court is finality solely in 1868.
. February 10.
respect of the amount of stamp, to the determination of—g-;~r - —
which the enquiry as to whether the document be one 454, 455, 456
requiring a stampis merely incidental. Bat it is further of 1865
clear from Section [I, of Act X of 1862, that that Act is
not applicable to the docnunent now before us, which . wag
-executed in 1861 prior to the passing of the Act.
The Act properly applicable is XXXVL of 1860, the
document having been executed during the period at which
thiat Act was in force.
The parts of this Act which to some exteat correspond
with Section XVII, Act X of 1862, are Clauses 4 and 5,
Section XIIL, and neither in these nor in Clanses 1 and 2,
certain provisions of which conferring powers upon Col-
lectors are by the latter part of Clanse 5 imported mutatis
mutandis into Clause 4, 18 the determination of the Coart,
before which the instrument is in the first instance pro-
duced, declared to be final.
Further, the documents spoken of in Section XIIT ave
clearly snch documents as are liable to a stamp, and there-
fore, even though there were gronnd for holding that the
decision of a Civil Court as to the amount of stamp and
_ penalty due upon a docament produced before it, and sup-
posed to be liable to a stamp, conld unot be questioned in
appesl, there would still be no reason for the position that
the Appellate Court had not the power to question the
liability of the document to a stamp.
In regard to the document in qnestion, it appears to
me clear that it is a snb-lease and so not liable to a stamp.
The parties had obtained the abkdri contract for 5 years
from Goverument. By this document they are made to
sub-let their b years’ lease for a payment of 2,260 Rupees
per annum, andthe whole sum due for the 5 years is by the
documnent acknowledged to be paid. It was argned that
this was an assignment of the whole interest, not a sab-lease.
Bat I think that it is not so, tor the rights and dnties of
the lessees in respect of the Government,to whom they
continued responsible, were not effectually transferred by
this document, though they might have been if the license

had been obtained in the names of the sub-lessees.
1H—10
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1866. Being a sub-lease, it was nnder Regulation I of 1820
February 10. .

S A o —exempted from liability to stamp, and, as I thivk that the
_ 484, 455, 456 Principal Sadr Amin should have admitted the docnment
o 1858 i evidence, I wonld remand the case for that parpose.
Horroway, J.—1I think the docament exempted frome
liability to stamp doty under Regulation I of 1820. Al-
though it is pretty clear that, if she present document conld
have immediate effect, there wonld be mo sub-renting,
because the intention of the parties is clearly to trapsfer
the whole interest and thereby prevent the relation
of lessor and lessee, yet the fact plainly 1s that the original
contractors did not cease to be lessees at its execution ; they
were still diable to the Goverament, and, as 8 necessary
'consequence, the person who was to take the whole interest
<otld be and was no more than their lessee.  The document
sherefore did not require a stamp.
This being so, itis quite clear that the Principal - Sadr
Amin had power to determine whether it should be received
in evidence, and the decision of the High Court in H. M. H.
C. Reps. 8%1(a) contains nothing to the contrary, becanse.
the conclusiveness-of the decision of the ‘Couart ds strictly
confined to cases of documents requiring stamps. There
~ would be no difference in the decision, if the case is to be
decided by the procedare of Act XXXVI of 1860, the Stamp
Act in foree ab the execution of this document—a point of
some difficalby in consequence of the peculiar- language of -
Clause I, Section XVII of the repealing Act and of the
repealing clanse in that Act. AN the provisions of the
former Act also apply te-documents nnstamped or insaffici-
ensly stamped, when reguiring a stamp. In either view the
decision of the Principal Sadr Amin is wrong and the case
must be remitted to the Lower Court with directions to
receive the document, if no objection, other than the abe
sence of & stamp, exists to its reception in evidence.
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(¢) Narayana Aiyar v. Suppare Geundan.






