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III n suit by a co-parcener to enforce a division of family properf.y
it i~ necessu rv, in or.ier to ooust.itu te the hal' provi.led by Clause 13
~'ectioll 1 of the Limitut.ion Act, to prove po.osessioll and euj.iym eut
of th e property as the ]'ossessor's OWIl sepantte property to the a\"o­
Jute «x clusi.», of the pe;'son sl1ing to enfor;o€ (he f i"ht (" '<hal''' for
tw-lve ,eal'S coru nu t.erl c'ithu'" f'rnm tile death of the perso n f'-orn
who m If Ie pr0l'erf,y ailcged t,o be joi n t is said to have dcscpll,lHl" or
I. fmlll t he ta,;t p"yment to the phi"tiff or allY l,ersoll throngb wlioru
he cl nirns by the \'<'1',';011 in the po<st'ssion 01' m;tll't~"mellt of such
''''''pelt)' O!"",tatc all acco u nt of such ,dlego,l sh-u-e.' The que-ition of
f"et. whet1,er t ivre has been ~l1eh ex"lu,i\'9 pn~.,;e8~ion or elij-'yllJeut
must. l,e ']<:>ci,lCtl U\,Oll the ed,lenee ill each ca st- an d rnav he ~atis(ac­

iorily pr0\'cr! although t.Iir-re may \ e no evi.lei.c« of s n ell:l;·~,q..
ref'u-ul to allow the plaintiff any part of the beuetits of the Jowl
property.

18G9~ ,]lHI.q WIUl a Special Appeal ngninst the decree of L. Forbes,
••Julie 1":. . the Civil Judge of Nunrl ial, ill Regular Appeal No. 12.s.. J. .lo,b,,3 . •
of ISS. of 186(;, reversing the decree of the Court of the District

- .Munsif of Kumool in Original Suit No. 177 of 18(j5.

The phl,intiff, elder brother of defendant, sued for a
division of family eatate, and sought to recover one-eighth
of the lands set out in the plaint, being his moiety, together

with rent.

The defendant alleged that of the lands in issue
some were self-acquired; that he had been in exclusive

independent possession, and as plaintiff had for over thirt.y
~'ears lived in another village enjoying other lands, and

had never occupied or had any interest in the lands, the

claim was barred.

The Munsif made a decree in favor of the plaintiff,
Upon appeal the Civil Judge reversed the decree upon

the ground that the suit was barred. The following is
taken from the Judgment afthe Civil Judge :-

I am clearly of opinion that this claim is barred by
lapse of time. It is simply a quest.ion upon the fac·ts whe­

ther possession has been adverse for a period exceeding

that within which a snit may be brought. It constantly,

(a) Present: Scotland, C. J ...nd Innes, J.
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of course, happens that relatives, especially brothers, are 1869.

t t -t- li di id " , June 15..eonten 0 Iva on un ivided, l\l co-parceuership, and I S• A . N (J. 633

conceive that as regards them individually, so far at le,ast. of ]1;0:',

as concerns Southern India, where birth does not give a.
star-ting point, no lapse of time would bar II. snit for divi-
sion, unless the holder. were shown to have held exclusively

and on the footing of separate ownership, and the

claimant bad been out more than twelve years.

The father of the parties died in 1834,and from that time,

or for upwards of thirty years, (plaintiff confesses to twenty­
tight years), plaintiff has Jived in another village 'I'im mu­

pUl'am with his wife's l'~latives in enjoyment of other
property, Weil then has plaintiff shown that he has ever

been either actually or constructively in possession of tlH~

plaint lands? Has he shown that he has ever exercised nny
act of ownership, contributed anyt.hing to, or devived any­
thing from, the property '? He states in his appeal petition
that, as the ancestral property was not sufficient to provide

maintenanoe for all, he left it in possession of the others,

Seventy-seven out of the eighty-two plaint lan ds are in
Kumbnlapnlli, and it is impoitant to notice that in the old
Paim aisl. Talaband,Jalnabundy and Faisula te Aocou nts t.he

one-fourth "hare of these, of which a. moiety is now sought
to he recovered, stands in the name of the defendant the

younger.

I do not prClJ10se to go into the direct p.vidence offered
regarding the purtit.ion. It would be a manifest injustice

if, after being out of possession for more than thirty years,

and havinsr durinz that time dcr ived 110 benetit from, ando b .

taken no pi\rt in the management of, the property, plai ntiff

could now <lome in and Ray to defenda n t, "All this you
admit to be ancesbral-c-I demand my share: if we ale di­
vided it is for you to prove it." Defendant is entitled to
reply" Na-I have held all these years independeu tly of
you, and the old accounts are in my favor: it lIlay be

true-I cannot by direct evidence prove the. actual parti­

tion, but I, stand upon my exclusive possession, and I plead
the limitation bat; it now lies on you to prove joint

$nterf'st-not en me to pro\'e the division," ]f Clause

1&does not apply here, can it ever have any application?

•
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1869. Being of opinion then that the suit is barred, I must,
June 15.. . 1 f h L C 's deci 1 1 hS ..d. it; e, U33 1U reversa 0 t e owerourt s eC1slO11, uecree t ia t t e
oj 1868. claim be dismissed, .

Plaintiff presented a special appeal to the High
Court against the decree of the Civil Judge on the grounds
that

•

1. The status of non-division being found by both the
Lower Oourts as a fact, the onus of proving hostile posses.

sion was clearly on tho defendant who had failed to satisfy

the burthen.

II. The facts found by the Munsif and not disputed
by the Civil ,Judge proved that there was no hostile posses.
sion by the defendant as against the plaintiff till 1862.

III. There is no evidence on record to shew that prior
to 1862 there was any refusal by the defendant to gi ve

plaintiff's share.

],filler and ]{uppurama8amy Sastry, for the special
appe-llant (plaintiff')

Ven1catapalhy Row, for. the Special Respondent (de­
fendant)

The Oourt delivered the following

JUDmIE~T:-Thi8 is a suit between two brothers for
a partition of family property in the possession of the

defendant, the plaintiff being the elder oLthe two; and
the sole question raised in the appeal is whether the
Lower Appellate Court was wrong in dismissing the suit
on the ground that, it had been barred by Clause 13, Section
'1 of the Act of Limitations. There is no doubt that the
plaintiff has been out of possession of the property without

deriving any benefit from it since the death of his father
i.n 1834, and the objections urged on his behalf against
the decree are first, that some proof of an express refusal
by the co-parcener in possession to allow the plaintiff' any

part of the benefits of the joint property on account of hi g

share or of the repudiation of the plaintiff's right to share
as a co-parcener is necessary to constitute the bar under the
clause, and that no evidence of either requisite appears in

the record: secondly, that, as by the law which governs

here, ancestral property does not pass by inheritance from
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.. 'father to his.sens, the earlier provision in 'the clause as 188••
. .. . . h June 15.

i<> the computation.of the period of limitation "from t e 8. A. No. 63:3

death, of.the·pel'~onfrom, whom theproperty alleged to be of 1868,

joint is said to have descended" renders it inapplicable
to. this suit.

With respect t~ the first point, it is clear that such
positive proof as that contended for is not essential to the
bar. It has been distinctly laid down by this Court in the
cases of Gbvinda Pill:ay v. Ohedambara'Pillay, :3 Madra'
High Oourt Reports, 99; and Abbaklcu v, Ammu Shettati,
4r Madra. High Oourt Reports,' 137, that what is necessary
in order to constitute the bar is proof of possession and
enjoyment of the property as the possessor's own separate

,propert,r. to the absolute exclusion of the person suing to
enforce the right to share, for twelve years computed from
eitherbf the events mentioned in the clause, so as tp rebut
the presumption of constructive joint .possession- arising
out of the rela tion of eo-parceners ; and-in that construction
of the clause we concur. The bar then depends upon the
question of fact whether there has been such exclusive
possession and enjoyment, and that must be decided upon
the circumstances in evidence in each case, and may be satis­
factorily proved although there should be no evidence of
an express refusal or repudiation of the kind contended
for.

In the present case the Civil Court has distinctly
found separate possession to the absolute exclusion of the

plaintiff, and we have simply to .seo that there is evidence
in the record from which the Court might reasonably
come to that conclusion; and such evidence there un­
doubtedly is. It appears that for, about 30 years the
plaintiff had been living with his wife's relatives in the
enjoyment of other property in a village at some little

. distance from.the-defendant, and there is clear evidence to

. the effect that during that period, his interest in the pr()­
perty had. not been in any way acknowledged or regarded,
nor had he assisted or interfered with the defendant in the
management of the property or attempted to interfe\'e
until about 1860 when the disputes arose which led to
this suit; that a. considerable portion of' the property

46
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1869. had been all along entered in the paimash and other public
Jun, 15. • h d e 'd' I 1 h I

~. A. No. 633 accounts 11l t e elan ant s name a one a t o~gh ie was
of 1868. the younger brother; that he had been treated by the

Officers of the Government as sole. owner; had from time
to time let out portions of the property in his own name;
and in all other respects dealt with and beneficially enjoyed
it as exclusively his own, and had in 1855recovered some
of the land from relatives who had improperly taken'
possession of it by legal proceedings taken in his own
name as the sole owner; and tbat all these matters were
well known to the plaintiff:

The appellant's second objection, we are of opinion, is­
not maintainable. The difficulty attending the application,
of the first branch of the provision as to the computation of
the period of limitation was pointed out by the learned
J u dge~ who decided the case of Gouindo. PWay v.
Chedambam Pillay, 3 Mac];ras High COU1't Reports, 99,
and we agree in, the view which is expressed in their
judgments, that as by the well-established law in. Madras.
the original acquirer is the only person from whom ances­
tral property can be said to have descended in its entirety
that branch of the provision can have complete application
to but few suits for partition. It seems to us that,
sttbject to the question of fact which we have just
been considering, the provision admita of appliea­
twn to cases in which neither the claimant suing
nor any person through whom he claims had received
from the persouholding the property any benefit on account
of his alleged share since the death of the self-acquirer ,
but that whenever ancestral property has been enjoyed
by one or more generations of the family it is altogether
inapplicable as a bar to the maintenance of a suit insti­
tuted after twelve years from the death of the original ac­
quirer by a descendant of the member or one of the
members of the family who last enjoyed or shared in the
enjoyment of the property; and the present is such a case.

But this inapplicability of the first part of the provi­
sion does not limit the operation of the second part which
provides for the computation of the period of limitation
" from the date of the last payment to the plaintiff or any
~ person through whom he claims by the person in the
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" possession or management of such property or eslu.te on 1869.

"account of such alleged share." Reading the word s.J;l!~O~~33
, " payment" in the sense which we consider the reasonable 0'1868.

'Construction of the clause shews that it was intended to
have, namely, as importing anything given or allowed to
be enjoyed on account of the share sued for, the second part
of the provision is, we thin k, applicable to this snit and to
every case ill which sttch a benefit can be shewn to have
been received by the claimant or the co-parcener through
w hom he claims however long the property may have been
ancestral. From the date of the last benefit received, the

• period of twelve .years is 'Computable; but to establish the
bar there must be proof of absolutely exclusive enj oymerit
for that period. In. the present case, the receipt by the plain­
tiff of a portion of the produce of the.property on account
'Of his share ceased a short time after his father's death in
1839, and the Civil Court has found that from that time
the property has been enjoyed adversely to the plaintiff.
For these reasons the decree appealed from will be affirmed
with costs.

apptUatt ~Uri5bittion (a)

Special .A.ppeal No. 113 of 1869.

UNICHA KANDYIB K UNHI} Special A ppella nl
KUTTI NAIR ' (PlaintitJ.)

VALIA PIDIGAIL, 'KU,NIIAM,ED ItUl'TY {SpeOial Respondents
M ' d· her (lst to 4th and 9th and

ARACCAR an o at ers..... ....... lOth Defendants.)

The 15th clause of Section 1 of Act XIV of 1859 does not require
that the acknowledgment should be given to the mortgagor.

~n a suit to .redeem, the plaintiffs produced a mortgage, the
genmneness of which the defendants denied, but they produced a
mortgage from the plaintiff's ancestors to their ancestors. Tho
Principal Sadr Amin made a decree for the restoration of the lands
according to t he terms of the mortgage produced by the defendants.
The Civil Judge reversed the decision.

. B.eld, in special appeal, that the Principal Sadr Amiu was jusbifled
In making the decree which he gave.

THIS was, a Special Appeal against the decision of G. D i869.

Leman, the Acting 8ivil Judge of 'l'ellicherry, in Regular Jun~ 18•.

A 1 N 6 f 7 . h d f h S. A. IJo. 113ppea o. 2 2 0 186 ,rev_el'smg t e ecree 0 t e Court of 1869.

(~) l'relltut i Bittle~tQn ~ij~\ Cirmichael, J. J,


