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Appcllate Jurishiction
Special Appeul No. 395 of 18C8.
RAMASAWMY MUDALT euvv. e, Speciul Appellant.

Vavavepa Muepanr alies)

pecial Respondend.
ALYATHORAY MubaLL.. § Specia /

Tn a suit to recaver frow the defendant the amonnt of vurchase
money paid by the plaintiff npon a sale to him of cevtain land by l_he.
deferndant’s father and the costs incurred by the plaintiff in defending
Lix title to the property against a prior purchaser for the same land
from the defendant’s father. .

Held, that the period of limitotion was six years.

Held also. that the cause of 2ction arvose on the discovery of the
frawd upon the plaintift and that there was knowlzdge. of the fraud
at all events 1 Uctober 1859, the date of the judgwent of the Clivil
Court affirming the title of the prior purchaser, notwitlistanding -
the prescutation of an appeal frowm that decision, and notwithstanding
that the plaintiff renmained i possession of the jand witil 1861,

‘The present suit, having beeu brought move thas six years after
the judgmept of the Civii Cowrt, was h=1d to be barred.

1869. Y[\HIS was a Special Appeal against the decision of E. F.
I B TNy . v e ORI 4
SJ_“‘L“’_‘;}E Kliott, the Acting Civil Judge of Tranquebar, in
.o Ve, 393 : . .

of 18ax. Begular Appeal No 297 of 1869, reversing the decree of
the Court of t¢he Principal Sadr Amin of Tranguebar in

Origiual Suit No. 75 of 18635.
Synjiva Row, for the special appellant, the defendant.

Snell, for the special respondent, the plaintiffl

The suit was brought for the recovery of rupees
6,318-12-11, being the amount of a deed of sale, as well as the
cosls of suit incarred by the plaintiff,

The plaint stated that the defendant’s late father
received froin the plaintiff rupees 2,500, the value of
14 valies, 8 maws and 52§ gulies of nunjab, purjah
lands, &c, belonging to him, and sold them to him by
virtue of a deed of sale dated the 30th July 1836 that,
neverthieless, one Sevarama Sastry fabricated a Lill of
gale as if the same lunds had been sold to him by the
defendant’s father on a previous date, and instituted’
the Suit No. 4+ of 1836 on the file of the late
Mahowmedan Sadr Amin of Combaconum against him
(plaintift) and the defendant’s father, and notwithstanding

(a) Piesent: Scotland, C.J.and Colleit J,
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the latter’s admission of both the sales, the Appellate Court
gave preference to the sale to Sevarama Sastry in iws
decision in Appeal Suit No. 644 of 18357, and this decision
was upheld by the late Sadr Court in >pecial Appeai Suit
No. 33 of 1860 on the 15th December of the same year,
and that he (plaintift) is reasonably entitled to the pur-
chase money as well as the costs incurved by him in those
suits, the fraudulent acts of the defendant’s father having
deprived him of the lands.

Defendant, in his answer, velied upon the Statute of
Limitation and denied the plaiutiff’s right to recover upon
other grounds.

v
. The Principal Sadr Amin dismissed the suit. Upon
the question of limitation his finding was as follows 1—

Itis seen by the decvee (C) of the late Sgdr Court
that the former suit, in which the plaintiff had specially
appealed, was finally decided by them on the 15th Dy cember
1860, or five years previous to the date of this action,
namely, the 1tth December 1863, and by the execvtion
recotds therewith connected, that he was not dispossessed
of the lands alleged to have been sold to him, until the
latter end of the year 18G1,—therefore the action based
upon the bill of sale A which in my opinion falls under
Clavse 16, Scetion 1, Act X1V of 1859, by which six years
are allowed, is not affected by the Statute of Limitation.

The plaintiff appealed, and the Civil Judge, reversing
the decision of the Priucipal Sadr Amn, decreed for the
plaintifl for the amount sued for. He held that the suit
was not barred because the date of the eause of action was
the appeal decision of the late Sadr Court, exbhibit C,
dated 15th December 1860.

The defendant appealed specially to the High Court
upbn the ground that the suit was barred by the Statute of
Limitation.

The Court delivered the following

JupeMENT :—This Is a suit to recover rnpees 2,500,
being the price paid to the defendant’s father on the
execution of a deed of sale by him of certain family land
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together with interest and an amount of costs incurred in

S o uop defending the plaintiff's right as purchaser. The Civil

of 1869.

Court, reversing the decree of the Principal Sadr Amin’s
Court, has decreed to the plaintiff the amount claimed;
and the grounds of appeal relied upon are that the suit
was barred by the Act of Limitations, but if not, that the
plaintiff is not entitled to recover either the interest on the
purchage money or the costs claimed.

The material facts, according to the findings of the
Civil Court, are that the plaintiff become bona-fide the
purchaser of the land in 1836 and paid the purchase
money and was at once put in possession by the defendant.
Very soon after, a suit (No. 44 of 1836) to eject the plain.
tiff was brought in the Principal Sadr amiu’s Court of'
Combaconum by Sevarama Sastry claiming under an instru-
ment of sple executed by the defendant’s father prior to
the date of the sale to the plaintiff, In that suit the
defence of the plaintiff was that the property had been
sold and transferred to him,and the consideration paid 10
or 13 days before the execution of the deed of sale to
Sevarama, but the defendant’s father, who was also a defen-
dant, pleaded that the sale to Sevarsma had become
ineffectual by reason of non-payment of the consideration
monpey in full, that the property had been subsequently
sold to the present plaintift and he too had made defauls
in payment of a portion of the consideration mouney
whereby the sale had been invalidated. The decree in
the suit was adverse to the plaintiff Sevarama in the Court
of First Instance, but on appeal to the Civil Court that
decree was reversed and a decree passed on the 11th
October 1359 adjudging his right as vendee to the posses-
sion of the land, which was aflirmed on the 15th December
1860 by the late Sudr Court. The plaintiff remained in
possession of the property daring the litigation and was
not ejected by process of execution until late in 18t1, and
on the 16th December 1855 he instituted the present suit.

With respect to the bar of the suit two points have
been raised for consideration, first, the period of limitation
applicable to the suit, second, the time at which the cause
of action arese. Qn the first point it has been argued for

[
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the appellant that the defendant’s sole liability was for a M1869._
breach of the contract of sale, and consequently that the fﬁ—r]cé;%ga
period of limitation was three years under Clause 9, Section  of 1868,
1 of the Act of Limitation. But that argument, we think,

is not maintainable. There are terms in the deed of sale

which amount perhaps to a contract for the quiet enjoy-

ment of the property under it, and it may be that the

law implied a warranty on the part of the defendant that

he had the title which he professed to sell, and that a suit

.would have lain for the breach of one or other contract.

But we give no opinion as to either liability, and will only

add that the question of an implied warranty in such a

case is a doubtful one, requiring a careful consideration of

the different rules of English Law applicable to sales of

realty and personalty.

Assuming a breach of contract for which the plaintiff
might have sued, that was clearly not his sole cause of
action. The concealment and deception practised by the
defendant on the execution of the deed purporting to
transfer the title to the property amounted to legal and
moral fraud which was of itself a ground of suit for the
recovery back of the purchase money paid, and the
record shews that the suit was brought and has been
determined on that ground. It follows that the period of
limitation applicable to the case is six years under Clause
16, Section 1 of the Limitation Act.

Then as to the second point on which the question of
the bar depends. Section 10 of the Act provides that in
cases founded on fraud “the cause of action shall be
“deemed to have first arisen at the time at which such
“fraud shall have been first known by the party aggrieved.”
Now the record certainly does not enable the Court to
decide that the plaintiff’s knowledge or means of know-
ledge before the judgment of the Civil Court in 1839
warranted more than a belief that there had been a trans.
action of sale with Sevarama which had come to nought,
and that the property in consequence had been left in the
enjoyment of the defendant, nor is any further inquiry
in that respect necessary. Undoubtedlysvthe judgment
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M;ziﬁ)-al and decree of the Civil Court made known to the plaintift
S 4 No 398 in the most decided manner the fraud on which the suit
of 1868. is based, and more than six years from the date of that
decree had elapsed when this suit was instituted. The

period of limitation began to run at all events upon the

passing of that decree, and no provision of the law warrants

the exclusion of any portion of the subsequent time during

which the plaintiff was permitted to hold possession of the

property. The appeal from the decree was a voluntary
proceeding taken at the plaintiff’s own risk. For these

reasons we are of opinion that the suit was barred by

Clause 16, Section 1, of the Act of Limitation.

The decree of the Civil Court must therefore be
reversed and the suit dismissed. The defendant’s costs in
this and the Lower Courts must be paid by the plaintiff.

Appellate Jurigdiction. (a)
Regular Appeal No. 51 of 1868,

N. CHANDVASEKHARUDU, and another... 4 ppellants.

N. BRAMHANNA, being a minor, his

father CHINNA JAGANNADHA)(...} Respondent.

A widower can make a valid adoption according to Hindu Law.

Semble, the Hindu Law does not prohibit an adoption b ’
who has not been married. . P v & man

1869. HIS was a Regular Appeal against the decree of E. B.
March 31. Foord, the Civil Judge of Berhampore, in Original

R.o;-lg&f” Suit No. 24 of 1867.

Sloan, for Snell, for the appellants (the 1st and
2nd defendants.)

Sangjiva Row, for the respondent (the plaintiff)

The facts appear in the following

JUDGMENT :—This is an appeal from the decree of the
Civil Court of Berhampore adjudging the right of the plain-
tiff as an adopted son to recover from the Ist and 2nd
defenidants possession of a portion of the land ¢laimed in

(a) Present : Scotland, C. J, and Collett, J,



