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operated simply as a temporary stay of process for the sale
of the property, and there was therefore a pending proceed
ing to enforce the decree throughout the period of the
stay. The appeal will be dismissed with costs.
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The pla iut iff'sued to obtain a decree declaring that the ancestral.
Iand p"8M'SlS~d by the fumily ofthe ph.iut iff was not Ii-b!e to seizure
and Hale ill lSati-,tn.di'lil of nil l'xpllrte decree obtained hy the tlet'lI
d ant ill a -uit agltip>t r he yej.un.iu of the pluint itl's fsuriry 011 the
l!i'Oll\lli. that t he dvcrceh.id Leeu oot.ain-d colluaiveiy and frandn!ently
for a debt alleged to have beeu contracted fOl' the. benefit of the.
faurily.

The decree ag,\;nftt; the yojrman WaR passed on t.he 22n,\ June
l857,Hlld .UpOIl atruchmeur. of the fuio ily pl.~Op,.'l'ty tlk plaint 1£1..,made a.
cl.r irn un.Ie r Sect.iou 2Jo of the Civil troc-.lure e"de, illle~illg t heir
iwlepfudellt tight to ti,e property ami ,·",i.", iug a ~,tle. Thecla im
wa~ di8'lik'wetl 0" the l St h Odober It-61, atol an appeal from 'bat
deei"joll wa" di~lIlj~"t'd flit the 15th Nove n.ber 1861. The prescut
suit was iust.itur.e d Oil the 21:tl February 1804,

fjeld, that this was not H.. snit to which. the limitation pro"i']f'd
by Sectio\l 246 of the Ci vi] Code or by Clan"e 5 Sectil'n 1 of Aut Xl V
of 1859 was appl icahle, and that the sui t WMl uot lHtn ed,
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R'Cg'uJar Appeal No. 325 of 1866, confirming the decree of s. A: )1':"6'.~42
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No. J5 of 1864.

SI'i ..d,Val:lJJ, Cha1'iya1', for- the special appellant (the
defenduut.)

Eurunagal'a Menon, for Pctl'thasal'C!thy Iyenga1', for
the special respoudents (the plaint.iffs.)

The facts are sufficiently set forth in the following

Junmn:N1' :-The plaintiffs.iu this case are members
of a. family su Lject to the Alira,sl1ntana law, and the suit
has been. brought to obtain a decree declaring the auces
tral tland possessed by the family not to be liable to
seizure and.sale in satisfaction of an ex-partl! decree obtained.

(a) Pre_ent ~ Scotland, C. J, and Collet.t., J.
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1869. by the defendant in a suit by him against Boda Pujari
March 31.

13. ..1. No. 342 as the yejaman of the family, on the ground that such
of 1868. decree had been obtained collusively and fraudulently for

a debt falsely alleged to have been contracted for the
benefit of the family. Both the Lower Courts have
decided that the decree was so obtained and have granted
the relief prayed, and their decisions OIl that point cannot

be questioned.

The ground of appeal now relied upon by the defen
dant is that the suit,not having been commenced within one,
year from the date of the order passed on the claim of the
plaintiffs under Section 246 of the Code of Civil Procedure,
was barred by that Section and by Clause 5 Section 1 of the
Act of Limitation, The record shews that the ex~parte

decree against Boda Pujari was passed on the 22nd of June
1857 on his promise in writing to pay the amount due by
him to the plaintiff in the suit (the now defendant,) and,
that after the death of Boda Pujari the property in ques
tion was attached in execution, and the plaintiffs thereupon
put in a claim under Section 246 of the Code alleging their
independent right to it and resisting, a sale j that on the'
18th October 1861 the Original Court made an order
disallowing the claim; that an appeal therefrom to the
Civil Court was dismissed on the 15th November 1861, and
the present suit instituted on the 2nd of February 18641.

The question to be determined is whether this is ao
suit to which either Section 246 of the Code or Clause 5,

Section 1 of the Act of Limitation is applicable, and we are
of opinion. that it is not. The' enactment in Section 246
empowers the Court executing the decree to determine
summarily whether at the time of the attachment the
property claimed was or was not in the possession of the
judgment-debtor as his own property, or of some one
in trust for him, or in the occupancy of persons paying
rent to him and thereupon to pass an order, and the limita
tion of one year is allowed to "the pat'ty again&t whom;
"the order may be given to bring a suit to establish his
"right." The suit meant is clearly, we think. a suit to try
any claim of proprietary or possessary right cognizable
under the Section, which, if successful, would entitle the
claimant to an order releasing the property from attach:
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m~nt,l!-nd the specific terms of the Section relating to the 1869.

questions of right for determination obviously exclude the S Mur;h 31.
• . . . A. 0.342

cogll1~auceof au objection to the validity of the decree. of 1868.

Now the present suit was brought not to establish
such a right but to invalidate the decree. The plaint
implies the liabilit.y of the property for the debt, if the
decree be valid, and, cha.rging that the decree had been
obtained by collusion and fraud, asks that it may be can
celled on that ground, and as It consequence the property
declared not liable to be sold under the order dismissing
the plaintiff's claim, and this is the relief decreed by the
Lower Courts. The claim in the suit then not being
cognizable under Section 246, we think the period of
limitation therein prescribed is not applicable.

With respect to Clause 5 Section 1 of the Act of Limi
tation, we are of opinion that the enactment relates to
suits to set aside or alter summary orders on some ground

affecting the jurisdiction of the Court or the soundness
of the decision on which the order is founded, and, for the
reasons already expressed, we think the present is not
such a suit but one brought to get rid of thee decree on a
ground not open on the summary determination of the
former claim, and consequently that the limitation in the
clause is equally inapplicable. •

It becomes unnecessary to decide the point taken on
behalf of the respondent that the case was excluded from
the opesation of Section 246 of the Code by the provision
in Section '387, but our opinion is against it. The pro
vision in Section 387 saves to every party to a suit pending,
at the time when the Code came into operation, the rights

of procedure whether of appeal or otherwisewhich but for
the passing of the Code would have belonged to him. Here
the plaintiffs were not parties to a pendi ng suit when
the Code came _into operation. The suit was against
Boda Pujari alone on his personal contract and had been
determined by a decree before the Code became law, and
the plaiutiff.'il came in as claimants under Section 24.6.

The appellant's objection failing, the decree of the
Lower Appellate Court must be affirmed and the appeal

dismissed with costs.


