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August 1865 which the Court dismissed by an order dated
the 14th October 1865. Consequently more than three years
ha.d elapsed between the dates of the applications but not
from the date of the former order, and the question is -----'
whether the period of limitation under Section 20 :t;.an from
the date of the former application, as the Civil Court has

held, or from the date of the order dismissing it, and we
think clearly from the latter date.

The Section requires that some proceeding shall have
been taken to enforce the decree or keep it in force within
three years preceding the application, and so long as the
former application remained on the file of the Court for consi
deration and determinat.ion ib was a proceeding de die in
diem to enforce the decree. Until the order of the Court
disposing of it had been made a fresh application for the

~ same purpose would not have been permissible. The appli
cation therefore was within the period of limitation, and
the o,rder appealed from must be reversed with coats.

~ppdlatt JurisbicUOll. (a)

Oivil Mi,cellaneow:l Special Appeal No. 18 of 1869.

T. Y. RAGA-VA. PISHARDI............... Petitioner.

AYUMANJlRIMANKALTHUPANalias}o t Petiii
VALIA THAMBRAKLE... ... ••• ...... oun el"- e t wn,r.

A decree-holder applied for the sale of certain property then
under attachmer.t in the suit. The Court refused to issue procees for
the sale on the ground that the property could not be sold as certain
claims and suits respecting it. were still pending. The claims and
suits having been determined the application was renewed. More
than three years had elapsed between the date of the order on the
first applicatioo and the date of the renewed application.

Held, that the second application was not barred, the order upon
the first application operating simply as a temporary stay of process
for the sale of the property and there was a pending proceeding to
enforce the decree during the stay.

APPEAL against the order of J. C. Hannyngton, the
Acting Civil Judge of Calicut, dated the 23rd October.

1868.

The petitioner (the decree-holder) applied to the Court
of the Principal Sadr Amin of Calicut praying, that the

(a) Present; Scothmd l C, J" and Collett, J.
3~

1869.
March 10.
O.M.S.A,
No. 18 of

1869.



262

1869.
1II/uel< 10.
C .1/ S. A.

XU. i s of
1869.

HADl\AS man COt;RT REPORTS.

.amcuntofths decree and interest in Suit No. 161 of 186t
might be recovered hy sale of the defendants' property under
attachment, and the balance from the defendants t.hemselves,

The Principal Sad r Amin made an order directing :t

~arran~ of execution to issue as prayed.

The judgment-debtors appealed to the Civil Court,

allegirrg that the application for execution was barred. by

the Limitation Act.

'1110 Civil J udge found that a period of three years

and ten months had elapsed between the first application

for execution 01 the decree and the present application;

but the first application Was rejected because, though the

property was under attachment at the instance of tho
petitioner, the attachment was removed in consequence of
certain claims made and certain suits pending reslH'cting

the property. Th e petitioner waited until these claims

were decided, and the Civil Judge held that under

the circumstances the applicant was not.barred.

'I'he judgment-creditor appealed, relying on the Act

of Limitation.

Johnstone, for G1'een, for the petitioner.

Karumaqara Menon, for the counter-petitioner.

The Court delivered the following

JUDGMENT.-The question in this case is whether the
plaintiff's rigl! t to process of exeeu Lion is barred hy Section

20 of t.he Act of Limi tat.ion, an in tcrval of more than th ree

years from the date of a~l order on a previous application

having elapsed when the present application was made.

'Ille previous application was fill' the sale of the P1'OPCl'ty

of thej\ldgment debtor then under attachment in the suit,
and the order shows that, the COlli t refused to issue process

for the sale on the ground tIMt the property could not be

sold, as certain claims and snits respecting it were still

pending. From the date of the orde r the property has

continued under the attac~1ment,and on the claim!" and suits

being determined the application for a sale was renewed.

On these grounds the Civil Court was clearly right in

holding that ~lle application ~Yas not barred, 1'he order
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operated simply as a temporary stay of process for the sale
of the property, and there was therefore a pending proceed
ing to enforce the decree throughout the period of the
stay. The appeal will be dismissed with costs.
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RAMAN ADA BUTT '•• . .. Special .AppeZlant.
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The pla iut iff'sued to obtain a decree declaring that the ancestral.
Iand p"8M'SlS~d by the fumily ofthe ph.iut iff was not Ii-b!e to seizure
and Hale ill lSati-,tn.di'lil of nil l'xpllrte decree obtained hy the tlet'lI
d ant ill a -uit agltip>t r he yej.un.iu of the pluint itl's fsuriry 011 the
l!i'Oll\lli. that t he dvcrceh.id Leeu oot.ain-d colluaiveiy and frandn!ently
for a debt alleged to have beeu contracted fOl' the. benefit of the.
faurily.

The decree ag,\;nftt; the yojrman WaR passed on t.he 22n,\ June
l857,Hlld .UpOIl atruchmeur. of the fuio ily pl.~Op,.'l'ty tlk plaint 1£1..,made a.
cl.r irn un.Ie r Sect.iou 2Jo of the Civil troc-.lure e"de, illle~illg t heir
iwlepfudellt tight to ti,e property ami ,·",i.", iug a ~,tle. Thecla im
wa~ di8'lik'wetl 0" the l St h Odober It-61, atol an appeal from 'bat
deei"joll wa" di~lIlj~"t'd flit the 15th Nove n.ber 1861. The prescut
suit was iust.itur.e d Oil the 21:tl February 1804,

fjeld, that this was not H.. snit to which. the limitation pro"i']f'd
by Sectio\l 246 of the Ci vi] Code or by Clan"e 5 Sectil'n 1 of Aut Xl V
of 1859 was appl icahle, and that the sui t WMl uot lHtn ed,

TH IS was Special Appeal llgaimt the decision ofSrini- 1869.

vassa Row, the Principal Sad r Arnin of MangaJol'P, in 1I1'fTI1/31..

R'Cg'uJar Appeal No. 325 of 1866, confirming the decree of s. A: )1':"6'.~42
~ of ' o.

Court of the District :M uusif of Mulki in Original Suit
No. J5 of 1864.

SI'i ..d,Val:lJJ, Cha1'iya1', for- the special appellant (the
defenduut.)

Eurunagal'a Menon, for Pctl'thasal'C!thy Iyenga1', for
the special respoudents (the plaint.iffs.)

The facts are sufficiently set forth in the following

Junmn:N1' :-The plaintiffs.iu this case are members
of a. family su Lject to the Alira,sl1ntana law, and the suit
has been. brought to obtain a decree declaring the auces
tral tland possessed by the family not to be liable to
seizure and.sale in satisfaction of an ex-partl! decree obtained.

(a) Pre_ent ~ Scotland, C. J, and Collet.t., J.


