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Angust 1865 which the Court dismissed by an order dated
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the 14th October 1865, Consequently more than three years ¢ . &. 4.

Had elapsed between the dates of the applications but not
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from the date of the former order, and the question is ——

whether the period of limitation under Section 20 ran from
the date of the former application, as the Civil Court has
. held, or from the date of the order dismissing it, and we
think clearly from the latter date.

The Section requires that some proceeding shall have
been taken to enforce the decree or keep it in force within
three years preceding the application, and so long as the
former application remained on the file of the Court for consi-
deration and determination it was a proceeding de die in
diem to enforce the decree. Until the order of the Court
disposing of it had been made a fresh application for the
same purpose would not have been permissible. The appli-
cation therefore was within the period of limitation, and
the order appealed from must be reversed with costs.

Appellate Juyrigdiction. (o)

Civil Miscellaneous Speciul Appeal No. 18 of 18€9.

T. V. RAGAVA PISHARDI tesserrienresnncirennreses  Petitioner.

AYUMANJIRT MaNEAL THUPAN alias Counter-Petitioner
VaLIA THAMBRAKLE oo e eer seersy :

A decree-holder applied for the sale of certain property then
under attachment in the suit. The Court refused to issue process for
the sale on the ground that the property could not be sold as certain
claims and suits respecting it were still pending. The claims and
suits having been determined the application was renewed. More
than three years had elapsed between the date of the order on the
first application and the dute of the renzwed application.

Held, that the second application was not barred, the order vpon
thoe first apphcmtlon operating simply as a temporary stay of process
for the sale of the property and there was a pending proceeding to
enforce the decree during the stay,

PPEAL against the order of J. C. Haunyngton, the

Acting Civil Judge of Calicut, dated the 23rd October.
1868.

_ The petitioner (the decree-holder) applied to the Court
of the Principal Sadr Amin of Calicut praying,that the
(@) Present; Scotland, €, J, and Collett, J.
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amount of the decreé and interest in Suit No. 161 of 1861
might be recovered hy sule of the defendants’ property under
attachment, and thie balance from the deiendants themselves,

The Principal Sadr Awin made an order directing a
warrant of execution to issue as prayed.

The judgment.-d‘ebtors appealed to the Civil Court,
alleging that the application for execution was barred by
the Limitation Act.

"I'he Civil Judge found that a period of three years
and ten months had elapsed between the first application
for execution of the decree and the present application;
but the first application was rejected because, though the
property was under attachment at the instance of the
petitioner, the attachment was remaved in cousequence of
certain claims made and certain suits pending respecting
the property. The petitioner waited until these claims
were decided, and the Civil Judge held that wunder
the circumstances the applicant was not barred.

The judgment-creditor appealed, relying on the Act
of Limitation,

Johnstone, for Green, for the petitioner.

Karunagara Menon, for the counter-petitioner,

The Court delivered the following

JupeMeENT.—The question in this case is whether the
plaintifl’s vight to process of execution is barred hy Section
20 of the Act of Limitation, an iuterval of more than three
years from the date of an ovder on a previous application
having elapsed when the present application was made.
The previous application was for the sale of the property
of the judgment debtor then under attachment in the suit,
and the order shows that the Court refused to issue process
for the sale on the ground that the property could not be
sold, as certain claims and suibs respecting it were still
pending. From the date of the order the property has
continued under the attachment, and ou the claims and suits

~ being determined the application for a sale was renewed.

On these grounds the Civil Court was clearly right in
holding that the application was not barred, .The order
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operated simply as a temporary stay of process for the sale
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of the property, and there was therefore a pending proceed- 5

ing to enforce the decree throughout the period of the N’;gl‘% of

stay. The appeal will be dismissed with costs.

Appellate Jurisbiction (@
Special Appeal No. 342 of 1868.

RAMARADA BUTT....ovvoe wuie e Special * 4 ppellant.
Brruee and another..............8peciul Respondents.

The plaintiff sued to obtain a decree declaring that the ancestral,
1and possessed by the fawmily of the pleintiff was not li=ble to seizure
and sale in satistaction of an cx parte decree obtained by the defens
dant in a ~uit against the yejuman of the plaintifi’s fawiiy on the
ground that the decrce had Lieeu obtained collusively and fraudulently
for a debt alleged to hiave been coutracted for the. benefit of the.
faanily.

The decree against the yejaman was passed on the 22nd June
1857, and upon attachment of the fuwily property the plaintifis made a.
claiin ander Section 246 of the Civil trocedure Code, alleging their
independent right to tie property and vesisting a sale. The claim
wax disallowed on the 18th Ouctober 1861, and an appeal from vhat,
decision was dismissed on the 15th Novewmber 1861, The prescut
suit was instituted ou the 2ud February 1864,

Held, that this was not a_ suit to which the limitation provided
by Section 246 of the Civil Code or by Clanse 5 Section 1 of Act X1V
of 1859 was applicable, and that the suit was not barred.

HIS was Special Appeal against the decision of Srini-
vassa Row, the Principal Sadr Amin of Mangalore, in
Regular Appeal No. 325 of 1866, confirming the decree of S
Court of the Distriet Munsif of Mulki in Original Suit
No. 15 of 1864.

Sriaivasa Chariyar, for the special appellant (the
defendant.)

Kurunagara Menon, for Parthasarathy Iyengar, for
the special respendents (the plaintifis,)

T'he facts ave sufficiently set forth in the following

JupeuesT :—The plaintiffs in this case are members
of a family sulject to the Aliyasantana law, and the suit
has been-brought to obtain a decree declaring the auces-
tral*land possessed by the family not to be liable to
geizure andsale in satisfaction of an ex-parte decree obtained.

o) Present : Scotland, C. J, and Collett, J.
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