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A Special Appeal lies to the High Court from orders passed by
Lower Appellate Courts: on application for execution of decrees.

Th~ day 011 which an applicatiou for execution is made is not to
be reckoned in computing the three years alluded to in Section 19,
Act XlV of 1859.

An order dismissing an appeal for default under Section 346 of
the Civil Procedure Code is not a Mew decree from the date of which
the period of limitatiou begins to run anew.

The appearance of the person iu whosefavour a judgment is given,
as respoudent on all "ppeal, is not. au act done for the purpose of
keeping the judgment ill force within the meaning of Section 19, Act
XIV of 1859.

18?8. THESE were Special Appeals from orders passed by the
Jj.AK·IL~·o:·. 8 Civil Courts of Chingleput and Tranquebar (as Appellate

and 70 of Courts), on applications for the execution of decrees.
1867.

lI1ayne for Petitioner in Civil Petition 8 of 1868.

Ri.tngiah Nayudtt for Counter Petitioner in do.

lIf-iller for Petitioner ill Civil Petition 70 of 18G8.

In these petitions the Court delivered the following

JUDGMENT :-The first question in both these cases is
whether a special appeal lies to this Court from an order

passed by a Civil Judge on appeal from an order of a
Lower Court made on application for execution of a decree.

No such appeal has been allowed in this Court, at all:
events since the date of the proceedings passed by the late
Sadr Court on the 12th April 1860, which have been pub
lished in the Rules of Practice of this Court; but doubts
having been entertained by several of the Judges as to the

(a) Present: Scotland, C. J. and Bittleston and Collett, JJ.
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-eorActness of the practice which has thus been established, 186,8,

and the High Court of Calcutta having held that such an .M,~~r~Q~' Ii

appeal does lie, it was thought desirable that the question and 70 (/f

'ehould be re-considered ; and it having been fully argued 1868.

cbeforeus 'We are prepared now to state the conclusion at
which we have arrived. That conclusion is that we-concur

with the High Court at Calcutta in thinking that a special
appeal does lie in these cases.

The question depends upon the proper consbructionof
Section 372 of the Civil Procedure Code, for that is the
'Only Section which gives a special appeal; and of course
without an enactment of the legislature it cannot exist.

That section gives a special appeal from all" decisions
passed in regular appeal by the Courts subordinate to the
Sadr Court." The words themselves are large enough
according to their ordinary meaning to include the case in
question; for a Civil Judge's order made on appeal from an
'Order of a Lower Court relating to the execution of a
decree embodies his" decision" on the matter, and the
appeal is " reqular" if it be brought and prosecuted accord
i-ng tel the rules by law established.

But the question really is whether the words" deci
sion» passed in reqular appeal" have acquired in the course
of Indian Legislation on the subject a more limited meaning,
and whether they must be understood in the Civil Pro
eedureCode as applicable only to decrees passed by an Ap
pellate Court upon appeal from a decree of a Court of First
Instance in an original suit.

In the earlier Madi'as Regulations relating to appeals
(4 of 1802, Section 12, and 5 of1802, Section 10), we do

•not find any provision for special appeals; which appear
to be first mentioned in Regulation VII of 1809, Sections
26 and 29. But there are clauses relati.ng to summary
appeals which are also repeated in later enactments.

At all events as early as 1816, in Regulation XV of
that year, we meet with very nearly the same terms as
are used in the Civil Procedure Code; in Section 3, the
eases in which a special appeal will lie are specified; and
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laS8; in Section 4 the language ia that a party dissatAfied
.ArJ1·if 8: . " .

N. P. l~O$. 8 with a Judgment on It regular appeal" and" desirous
anf8~~. 0.1 of a second or special appeal" IIlay present his petition;

and the') the enactment goe& on to provide that if it be
a proper case," the 'Court will admit the special appeal
and proceed to jnvestigate the euii:

In Section 5 of that Regulation provision is also made
fora summary appeal to the Sadr Court from" the orders
or decrees 'of the Provincial Courts, in the case of tlieir

refusing to udmit veichcr an original suit or an appeal

?"egulal'.ly cognil:Juble 'by them," or in case of their dismissing
such suit or appeal without iilvestigating the merits.

The inference which may, we think, properly be

-drawn from this Regulutdon is, that at that time the special
appeal was Oldy given from such cc jui/gment15" as were
passed uponappeal from decrees in original suits; but that
the term" requlo» appeal" was adopted merely in contra
distinction to the term special appeal. The special appeal
is the appea] OIl certain special grouuds and is a. second
appeal. The regnhr appeal is au appeal in which any
ground of (ll~ection is open to the appellant; it is the first

appeal and appliefl generally to' the whole decision. It

would he more appropriately called a general than a regular
appeal.

Act III of 1843 for amending the rules of special ap
pea Is has the very same words us the Ci vil Procedu re
Code. It gives the special appeal from all decisions passed
on regular appeals in the Civil Courts; but there is
nothing certainty in that Act to indicate any intention of

'the Legislatme nl t.hat time to extend the right of special

appeal to any other case than that ofdecrees in suits.

H is to be observed that throughout this Legislation,

there is no provision at all respecting any appeal from or
ders made in the course of a suit, or from orders made in

execution of decrees, excepting ouly the clauses as to sum

mary appeals to which reference has beenmade.

But in Act VII of 184:l, which abolished the Pro
vlncial Courts, in this Presidency, there is a Section (B)
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lleJatingto the execution of the decrees of the Zillah 18t:R.

~rts a~ld .of the Sadr Court b:y the Su bordinate Judges A/r~~·O~: 8
~ll~ PrInCIpAl Sadr Amins Up"ll. a. ref-renee to them, and 70 of

y:bich has this proviso. .; P rovide.l that an appeal shall _186~_
lie fJ:ODl. auy order passe-l by a Subordinate Judge or
Principal Sadr Ami n, under- such. reference to the Zillah
Court in the first instance, aiul, secondly, (J, epeciai appeuZ
to the Sada: Adalat"

And in Clauses 8 and 9 of that Act which relate to

appeals to the Zillah. OOUTts aud to tile Sad I' Court, the

woiJs used are in the former case, "{mrn all decrees or
orders of Subordinate Civil Courts, &c., and of Sadr
Amins. and Distaict Munsifs in case.~ in which appeals are
now allowable,'.' and in the latter" appeals regular and
summary from decisions an.I orders of the Zillah Courts."
It is. elear, therefore, that a special appeal against an order
passed in execution of a decree was a procep,ding known

to.the law before the passing of the Code ; and we will now
.eturo to a consideration of the Code itself, upon the con

st.ruction of which the determination or the question
depends. Now the Code has special provisions relating to
appeals. from orders. It expressly gives an nppcal from
orders rejecting plaints (Section 36); from 01'(1"1'8 for

arrest before judgmeut (Section 7G) ; from orders for at
tachment of property before j-udgment (Section 8;)); from

orders for-injunctions (Section 94); and in other cases (as

under Section 119) p-ier to decree.

Then there is a general provision (Section 3(3) (which

must of course be qualified by excepting the specific cases

in which an appeal is expressly given) in these terms j

" No appeal shall lie from any order passed in the co U rse

of It suit and relattng thereto prior to decree; but if the
decree be appealed against, any error, defect, or irreglll:nity
in any such order affecting the merits of the case or the
jurisdi~tionof the Court may be set forth as a ground of

o~jection in the memorandum of appeal."

The effect of this Section is that if an appeal be brought

against a decree.and one ground of objection be a substan
tial error or deteet in passing au order affecting the merits,
that ground of objection may be taken before a second.
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18/?8. Court on special appeal. Is it probable then that the
Apl'!l 8. L . 1 t . d d 1 1· .J " f h fN. P. ,\os, 8 egis a ure inten e to rna se the uecision 0 t e Irst

and 70 of Appellate Court final with respect to the' orders from
1868. which an appeal is expressly given? Take the case of an

order rejecting a plaint on the ground that the plaintiff
has no cause of' action, or that his suit is barred by the
law of limitation; the decision in such a case concludes
the plaintiff wholly and finally. Seeing what the Code
provides in other cases, can it be supposed that the inten
tion was to limit him to one appeal?

Then, as to orders passed after decree, Section 354 says,
" No appeal shall lie from any order passed after decree
and relating to execution except as is hereinbefore ex
pressly provided."

One previous express provisron is contained in Sec
tion 28:3, which enacted that all questions regarding the
amount of any mesne profits 'which by the terms of the
decree may have been reserved for adjustment in the exe
cution of the decree, or of any mesne profits or interest
which may be payable in respect of the subject-matter of a
suit between the date of the institution of the suit and
the execution of the decree, as well as questions relating

to.sums alleged to have heen paid in discharge or satisfac
tion of the decree or the like, shall be determined by or
del' of the Court execu ting the decree and not hy separate
suit and the order passed by the Court shall be open to
appeal.

This Section has been repealed by Act XXIII of 1861
and Section 11 of that Act substituted for it. No doubt Sec
tion 11 is now to be read as part of the Code; but as re
gards the question under discussion, the new Section
makes no difference; it only increases the importance of
the question by inserting the words" and any other ques,
tions arising between the parties to the suit in which the
decree was passed and relating to the execution of the
decree," and making all such questions determinable in like
manner and the determination subject to the like appeal.

Now.here again take the case of an order relating to

mesne profits, reserved for adjustment in execution of the
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deeree, If the question had been dis-posed of in and by 18/?8.
. . Apnl 8.

the decree, and the award of refusal of mesne profits was M. P. Nos. 8
complained of as contrary to law or usage, or as affected and~70 of

. . I' t lu68.
on the merits by some error of procedure, the comp aman -
would clearly be entitled to a second or special appeal as.
well as to a first, or general, or regular appeal. Could the

Legislature have intended that, if the very same question
was determined by an order in execution, the party ag-
grieved should be tied down to the first appeal? It would,
we think, be strange if the Legislature had so said.

There is only one other general Section (36G) applica
ble to all appeals from orders. It provides that 'When an
appeal from a,ny order is allowed, the period for preferring

the appeal and the procedure thereon shall he in all res
pects the same as in an appeal from a decree.

If the language of the subsequent special appeal clause

(372) had been such as to exclude from its operation any

orders other than decrees, this 36Gth Section could not,
we think, have been construed so as to control the 372nd
Section, but when we find (as stated at the outset) that
the words used in the latter Section are large enough to
include special appeals from orders other than decrees,
then the 366th Section operates to make the procedure
the same; and gets rid of a difficulty arising from the
language of Section 373, which requires an application for
admission of a special appeal to be accompanied by copies
of the judgments and decrees. At all events the intro
duction of those words in Section 373. appears to us au

insufficient ground for narrowing the construction of Sec
tion 372, when the whole scheme of the Act seems to us

to lead irresistibly to the inference that the Legislature
intended to place all-appealable orders on the same footing
as decrees with respect to the right of appeal.

There is nothing in the amending Act (XXIII of 18(1)
at all at variance with this view; but it is rather
strengthened than otherwise by Section 27 of that Act,
which, in certain suits, prohibits a special appeal" from
any decision or orde1' passed on regular appear,",
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18~8, The 35th Section of Act XXIII of 1861 is the only
J/:rt~~T:;..8 other Section which has any bearing on the question. It

and iO of authorises the Sadr Court to call for the record of any
18C8. case decided on appeal by a Subordinate Court" in which

no further appeal shall lie t'T the Sadr Court," from which
words it might be inferred that there are cases in which an
appeal would lie to the Subordinate Court only, but then
the Section itself applies only to cases in which tile Subor
dinate Court in he-aring the appeal has exercised a jurisdic

tion not ve-sted in it by law. The object is to provide for
cases in which a 8nborJinate Court has assumed an appel
late jurisdiction, which. did not belong to it, and in which
(the matter not being appealable at all) there could be no,
further appeal to the Sadr Court. The language is not very
happy, and in the substituted Section in the proposed new
Code which was sometime ago before the Legislative Coun
cil, we obsei ve that the word" further" is omitted. We
were referred to a decision of the late Sadr Court of Agra,
which is later than, a lid opposed to, that of the High Court of
Calcutta, and shows that Judges of experience even after
reading the judgment of the High Court. of Calcutta, may
arri ve •at a different conclusion upon this question, We
must, however, form our own opinion upon the proper
coustructiou of the Code; and after carefully weighing all
the provisions which seem to us to throw any light on the
subject, we are led to the conviction that orders appeulable
under the Code are, like decrees, subject to a special as

well as a general appeal.

It remains therefore for us to dispose of these special
appeals on the grounds applicable to each.

In Special Appeal 8 of 18(j8, the application for exe
cution was rejected both hy the Distri~t Munsif and the
Civil Judge on the ground that it was barred by the law
of limitation.

'rhe application for execution was made on the 1st
December 1866 ; and if (as is stated in the present memo
randum of special appeal) a decree confirming the decree of
the Lower Appellate Court had been passed by this Court
\III. the 1st December 1863, we should have considered that.
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• tbeallplicati<m for execution was made in time, Assuming 186.8.

• tfJe eaee to be governed hy Sl"ction :W, and not by Section .../;.n~~(~; ff"

l~ of the Limitation Act, the Court is prohibited from and 70 of

1 '. t' 1 di 1 II h b ises.~ulng execu Ion « un C8S some procl:'e Illgs s 1<1 a ve een _.::..:..::.:--
If taken to enforce such judgment, decree, or order, or to
"'keep the same in force, within :3 year!'! next preceding the
~. application for such execution."

This language is of course inaccurate, as applied to the
case of an application for execution within the Iirst period
ofS yean; from the passing of the decree, because the obvious

meanipg is that the date of the decree itself is to be the first
starting point, from which the period of:~ years is to be
r~ckoned, In that case, therefore, the decree must have
been passed within 3 year!'> next preceding the application
and the effect of the words" next preceding the apulication
is, in our opinion, to exclude the day on which the appli

cation if> made. Applying that rule to the present case

the Ist December 18()(}, the dayof the upplicnt iou is excluded
and 3 years next preceding must therefore include the

IBt December 1863, on which day the decree was said to
have beer. passed.:'

It appears however that, in fact, there was no decree

ofaffirnmnce passed by this Court on 1st December 1863,

But there was an order Jismi,sin~ the appeal for want of

prosecution and giving costs to the respondent who appear

ed by vakil to oppose the special appeal.

Now an order dismissing an appeal for default under

Section 346 of the Civil Proced me Code, is not, as it appears
to us, a new decree, from the date of which the period of

Iimitation would begin to run anew, and in this opinion
we are' conti rrned .by the decision of a full bench in the
High Court of Culcutta in case 583 of 1866 decided on
31st May 1867 (7 Cal. W. R. 521, Civil Rulings.)

In this case, therefore, the decree to be enforced was
that of the Civil Judge reversing the original decree, and
as that decree was passed on the 22nd September 1862,
the application for execution, made Ist December 1866,
would be clearly outof time, unless the appearance of the
special respondent by vakil on 1st December 1863, was a
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18?8. proceeding to enforce or keep in force the decree of the
Ap1'll8. L

• M. P. Nos. 8 ower Appellate Court. In the case already referred to,
and 70 of the High Court of Calcutta has held that it is so saying

1868. "if, upon the application for review or the petition of appeal,
"the person in whose favour the original judgment was
"given, appears in person or by vakil (whether voluntarily
"or upon service of notice) to oppose the application, files
"a vakalatuama, or does anything for the purpose of pre~

"venting the Appellate Court ot the Court of Review from
"setting the judgment aside, we think that within the
"£1.ir interpretation of the words, such act, being an act of
" the person in whose favor the judgment has been given
" for the purpose of preventing it from being set aside, is an
"act done for the purpose of keeping the judgment in
"force." vVe are unable to concur in this view. The Section
requires that some proceeding shall have been taken within
3 years to enforce the decree or to keep the same in force,
and bearing in mind that an appeal does not of itself operate
as a stay of execution, and that, pending an appeal, the
decree-holder is at liberty to take any proceedings which
the law allows, for enforcing or keeping in force his decree,
we think that his merely resisting an application to set
aside the decree cannot be regarded as such a proceeding.
It SC8ms to us that the proceeding intended by the Section
is 11 proceeding in which the decree-holder is the actor, and
a proceeding taken bona fide for the purpose of obtaining
execution or of preventing the effect of lapse of time. In
the present case, so much of the application to the Lower
Courts as related to the execution of the decree passed in
Regular Appeal in September 1862, was properly rejected
as barred by the law of limitation; but, as regards the order
of this Court for payment of the respondent's costs, the
application for execution was within the 3 years; and to
that extent, the decisions of the Lower Courts must be
reversed; each party should bear his own costs of this
appeal. In Special Appeal 70 of 1868, the facts were that
the plaintiff, a Zemindar, brought the suit fur possession of
a village, and under the decrees ofthe Lower Courts obtain
ed possession, pending an appeal by the 6th defendant to
this Court. In this Court, the decree of the Lower Courts
was reversed, and upon appeal to the Privy Council the
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'decree of this Court, was affirmed. In the decree of the 1868.
• .. April 8.

Privy Council, no direction was given as to mesne profits : M. P. ",,08. 8
but the 6th'defendant, having been put in possession of the J; 70 of 1Rr.7·

.village, applied to the Principal Sadr Amin for an a ward
or mesne profits amounting to 92,000 Rupees for the
l1in-e years f:r6ill. 1856 to 1864, during which the plaintiff
had been in possession, under the reversed decrees. The
Principal Sadr Amin upon this application awarded to the
~th defendant 60,000 and odd Rupees, and from this de-
eision the plaintiffappealed to the Civil Judge, who reduced
the amount to about Rupees 2.,000.

'The 6th defendan t now appeals specially on the ground
'Of absence of jurisdiction in both the Lower Courts.

The objection to the jurisdictionis now made by the
very same person, whose application set the Original Court.
in motion, and who did not object to the jurisdiction of the
Lower Appellate'Court; but it is, we think, unnecessary
to say in this case whether under those circumstances the
objection is or is not open to the special appellant; because
upon a consideration of Section 283 of the Civil Procedure
Code and Section 11 of the amending Act, which has been
substituted for it, we are of opinion that the Lower Courts
had jurisdiction.' The words of both Sections are large
enough to include this case; they are, so far as they apply
to this case, «that all questions regarding the amount of
any mesne profits or interest which may be payable in
respect of the subject-matter of a. suit, hetween the date of
theinstitution of the suit and execution of the decree, shall
be determined by order of the Court executing the decree
and not by separate suit." This Section, therefore, is not
limited in terms to mesne profits payable to the plaintiff:
and where, as in this case, a defendant is turned out of.
possession in the course of a suit, by virtue of the decree of
a Lower Court, and is kept out of possession until that
decree has been reversed by the Appellate Court, it seems to
us that justice requires that the Court executing the decree
of the Appellate Court, which is the operative decree in the
suit, should not only restore to the defendant his former
possession, but give him the mesne profits for the period

c
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1868. during which he has been wrongfully kept out of posses-
Api'lta. .

M, P. N08. 8 81On'; otherwise the reversed decree has an operation which
&: 70 of 1867, according to the decree of the Appellate Court it ought not

to have; -anda successful defendant is by means of the
suit depri ved of the possession of his property for a time
and left to obtain redress in another suit, in which he must
appear as plaintiff instead of defendant. In truth the
decree' of the Appellate Court, even though no express
mention of mesne profits be .made in it, cannot be said to
be effectually executed unless the defendant be restored
as nearly as possible to the position in which he stood when
the suit was instituted. Section 362 of the Code requires
that application for execution of the decree of an Appellate
Court shall be made to the Court which passed the first
decree in the suit, and shall be executed by that Court in
the manner and according to the rules thereinbefore con
tuined for the execution of original decrees; and it is clear
therefore that Section 283 of the Code formerly, and now
Section 11 of the amending Act, is as applicable to the
execution of the 'decree of the Appellate Court as of the
-original decree.

The decree of the Appellate Court may be in its terms
simply a reversal of the original decree; but if, under the
original decree, one of the parties has been turned out of
possession and the other put into possession, then the exe
cution of the decree of the Appellate Court certainly requires
the restoration of the possession.and, as connected with tbat
restoration, a return of the profits received during the time
the wrongful possession lasted.

We find nothing in the Code at variance with this
view, and the consequence is, that the decision of the Civil
Judge must be affirmed with costs; for on special appeal
we cannot, of course, enter upon a consideration of.the evi
dence as to the amount of mesne profits.


