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For these reasons, we think, the order of the Civil Court 1870. 
must be reversed and the case remanded for the heating oE 
the application rejected by such order. No. 116 of 

Appeal allowed. — 1 8 7 0 . — 

Appellate Jurisdiction, (a) 
Special Appeal No. 442 of 1869. 

S A D A G O P A C H A K I Y A R Special Appellant. 
R U T H N A M U D A L I Special Respondent. 

Latin s u b s e q u e n t l y sold is l iable for a deb t fo r which ti ie l and 
was p r e v i o u s l y hy potheca ted . 

TH I S was a special appeal from the decision of B. F . Eliot, 1870. 
the Acting Civil Judge of Chittoor in Regular Appeal g £ _,y0 

No. 1 of 1868, modifying the Decree of the Court of the of 1869. 
District Munsif of Trivatborin Original Snit No-. 166 of 1866 

Plaintiff brought this snit, stating that 011 the 10th 
April 1862, one Madapusi Yaradiengar executed a mortgage 
bond to him for Rupees 200, hypothecating thereunder the 
nunjah lands belouging to him; that he (the said Yaradien-
gar) died without putting him (plaintiff) in possession of the 
said lands ; that the property left by the deceased was in the 
possession of the ls£ defendant; that the 2nd defendant held 
the puttah for the said mortgaged lands and continues iu the 
enjoyment of the same; anil praying therefore that out of 
Rupees 302, in which is included the principal amount of 
Rupees 200 and i nterestRu pees 102,deductingRu pees 64-12-0, 
being the counter interest already paid,thebalanceofRupees 
237-4-0 may be recovered to him by means of the lauds 
.mortgaged. 

The 1st defendant denied all knowledge of the execu-
tion of the plaint-bond to plaintiff bv his brother 
Varadiengar, as well as of his signature, or that he ever 
obtained his (deceased's) property, and stated that the lauds 
in dispnte were mortgaged about ten years ago to the 2nd 
defendant who holds the same under a puttah issued iu his 
name. 

The 2nd defendant pleaded that the lands iu dispute 
along with certain other lauds were mortgaged to him by 

(a) Present: Holloway and Iunes, JJ, 
O 2 
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1870. Yaradiengar, deceased, about ten years ago, who afterwards 
Novemberl1. g o | ( j tHem to one Mamundur Yaradiengar, who sold them to 
ti.-A. JSio. 442 _ < 

of 1869. one Ruthna Mudali who discharged bis (2nd defendant's) 
mortgage claim partly by payment in cii'sh and partly by tlie 
sale of the lands Nos. 286 aud 377 for Rupees 142-12-0, and 
that the said Ruthna Mudali was then put in possession of 
all the lauds by the 2nd defendant, with tbe exception of th& 
said two numbers. 

The 3rd defendant, who was included as a party to this 
suit by order of the Court, deuied the genuineness of the 
bond iu question, and stated that previous to its alleged exe-
cution, the deceased Yaradiengar had executed to the 2nd 
defendaut three mortgage bonds, one for Rupees 238-8-0 on 
the 22nd June 1860, one for Rupees 64, and the other for 
Rupees 50 on the 27th July 1862; tha„ the lands referred to iu 
the plaint are iu the enjoyment of the 2nd defendant who 
obtained a pnttab for tbe same in 1862; that certain lands 
including those under mortgage, were sold by biin (deceased 
Yaradiengar) to one Mamuudur Yaradiengar uuder a deed 
of sale ; that a portion of those lands measuring 3-2-12 caw-
nies was sold to him (3rd defendant) by the said Mamundur 
Yarada Charryfor Rupees 60 under a.deed of sale, dated 
19th May 1866; that ever since the mortgaged lauds have 
been in his (3rd defendant's) possession ; and that this suit is 
barred by the Statute of Limitation. 

The issues were— 
1st.—Whetheror not the deceased Yai-adiengarexecuted 

the bond A in question to plaintiff ? and 
2ud.—Whether the property under mortgage can be 

made answerable for the amount thereof ? 
The District Munsif found both issues in favor of the 

plaiutiff and pronounced a decree in his favor. 
Upon appeal the Civil Judge delivered the following 

Judgment:— 
The question to be determined in appeal is, whether in 

point of law preference is to be given to the plaintiff's claim 
or to the claim of 3rd defendant. 

On the case coming up for hearing on appeal, neither 
party denied or admitted the genuineness of the documents 
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produced by the other party, but both parties admitted the 1870. 
signature thereto to be genuine, and simply pleaded igno-
ranee cacli of-the other's documents. The question there- of 1869. 
fore resolves itself iiito the simple one of which claim has 
the legal preference. As far as simple priority of dates go, 
the plaint document which is dated 10th April 1862 as 
against the 3rd defendant's Sale-deed No. YI, dated 19th 
May 1866, must bo cousidered the anterior document, but 
this need not necessarily give it a legal preference. The 3rd 
defendant's document, though dated 1866, is executed in 
satisfaction an ddischarge of mortgage claims on this land held 
by 2nd defendant since 1860, and it is with reference to this 
point that the question of law has to be decided. The claim 
by the 3rd defendant then is based on the plea of his being 
a bond fide purchaser /or valuable consideration without 
notice, aud necessarily the burden of proof rests with him to 
establish the innocency of such purchase. With reference 
to this, 3rd defendant's Vakil argues that in the plaint bond 
itself, dated 10th April 1862, the land is not held as security 
for the principal, but the only stipulation is that it is to be 
enjoyed on account of interest and redeemed on payment of 
principal, but which has not been carried into effect at all, as 
the plaintiff has never had the land in his possession accord-
ing to stipulation, notwithstanding that the executor, Vara-
diengar, appears not to have died until 1865. On the other 
hand he says this land was mortgaged to 2nd defendant 
first of all under document I, dated 22nd June 1860, and 
again under document II , dated July 1862 on a further loan 
of money on these lands, and the land made over to the 2nd 
defendant and a puttah issued iu his name as admitted by 
plaintiff himself. Afterwards under document I I I , the 
deceased Varadiengar sol(?this land to another Mamundur 
Vardiengarto discharge the mortgage claim of 2nd defendant, 
and he sold it to 3rd defendant under document IV, dated 
19th May 1866 for 600 Rupees, which is registered, who 
satisfied the claim of 2nd defendaut and was put in possession 
by him—hence he holds this sale to be valid and bond fide and 
not to be quashed; in support of which lierefers to the decree 
of this Court in Original Suit 33 of 1866. 

The plaintiff through his agent contended that theplaint 
documeut has preference by priority of date, and stated 
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1870. that although 2nd defendant's document is dated 1860, there 
^"a^No 4^2 P1'00^ t , 'a f c a P l ' t t"h was given iu that year, and that, the 

0/1869. puttah itself is dated 1862, aud there is«mo proof of any enjoy-
ment by 2nd defendant before then, and that this was collu-
sion between deceased and first and 3rd defendants. 

I t is clear then that as far as the bona fide nature of the 
purchase of these lands by 3rd defendant for a valuable con-
sideration is concerned it is sufficiently established in evidence 
to put it beyond all question, aud the fact of the innocence 
of the purchase is also to be considered proved, as it has uot 
been pleaded by plaintiff that notice was given, und this is 
denied by 3rd defeudant, and there is nothing to show that 
tlie plaintiff was ever in possession of this land or exercised 
any right of enjoyment with regard to it by virtue of his 
alleged lien upon it either ou account of interest according to 
tbe stipulation contained iu his bond, or a security for the 
principal as now contended by him,or that he has preferred any 
claim to this land whatever up till now. I t is evident, there-
fore, that if he ever had a claim upon this laud, he has pre-
ferred to sleep over his rights than to take any active part iu 
their enforcement. 

For the foregoing reasons, the Conrt holds the purchase 
of this land by 3rd defendant to be a bona fide and innocent 
purchase, aud that there are uot any valid reasons for disturb-
ing his possession thereof, and that a legal preference must 
accordingly be necessarily given to his claim, and therefore 
modifies tbe decision of tbe Lower Court and adjudges that 
the plaintiff do recover the amount sued for with costs, but 
not by means of the property mortgaged, but by menus of 
any other property of the deceased Yaradiengar that may be 
available for tbat purpose. 

The plaiutiff pppealed specially to the High Court at 
Madrasagainst the decree of the Civil Court for the following 
reasons :— 

The mortgage document A is admitted to be geuuine. 
The mortgage o,£ the property in dispute had taken place 

before the sale. 
The plaintiff is,entitled to recover the amount due to 

him by meaus of the property in dispute. 
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Rangaiya Nayudu, for tlie special appellant, the 1870. 
, . . November 11. 

i)1?mt,£Es- ' 8. A. No. 442 
Obuld, f o r t h e Special r e s p o n d e n t , t h e 3 r d d e f e n d a n t . Q/ 1869 

The Court delivered the following Judgments :— 
H O L L O W A Y , J . — I n this case the only question ia 

whether land subsequently sold is to stand as security for a 
debt for which the land was previously hypothecated. 

After the decision at IV", H. C., 434, it is clear that this 
question must be answered iu the affirmative. 

This doctrine of hypothecation was found in Roman , 
Law to create so much insecurity that guardians were 
directed to keep the pupils' money in the chest rather than 
lay it out upon such securities, and nearly all countries fol- * * 
lowing the Roman Law have remedied the evil by the device , . 
of public liypothek books. 

I should therefore have been better satisfied to have 
said that tlie right acquired by mere hypothecation is indeed 
n real right but not an absolute one. This waa in effect 
said many years ago by the Supreme Court of Bengal 
(Moat fil8, contra 637, ib.) There would be uotbiugincon-
sistent, as the judgment at page 440 seems to assume in so 
saying. > * 

The reality aud absoluteness of a right are perfectly 
distinct ideas. A real right is one of which a thiug is the 
immediate object. Absoluteness is generally an attribute of 
reality, but it is not invariably so (Sav. V. P., 26, linger I, p. 
518). On the other hand there are rights absolutely 
enforceable which are not real. The unfortunate phrase 
" in rem" has iu this matter too much to answer for. There 
beiug a positive recent decision directly upon the poiut, 
I am of opinion that the faud should be declared to stand as 
security for the snm found due and shohld be sold to satisfy 
it unless the 3rd defendant below pays that sum within 
three months of the date of this decree. I think that there 
should be no costs, but that each party should bear bis own 
throughout. * 

I N N E S , J.—I concur in the judgment of Mr, Justice 
Holloway. 

Appeal allowed. 




