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eiation, and m y opinion is not arrived at upon any considera- 1870. 
• « * 7 

tian of the matter of tlie supposed compromise but upon ^ ^ 
the absence of evidence to its existence. In the present of 1809. 
case I am unable to find upon the evidence anj' proof that 
the parties considered that there was any matter in doubt, 
and without the consciousness of a doubt, there could be no 
agreement to solve it, because there could be no intention 
•of setting at rest the non-existent. I carefnlly avoid saying 
that there must be a matter of fact or law really doubtful 
to render such a compromise valid. (Williams v. Williams, 
2, L. R. 294.) I t will, I believe, be found that this depends 
upon a dictum of Leach, V. C. not necessary to the case 
before him and at variauce with many much higher authori-
ties. I think that the decree of the Civil Judge must be 
reversed and the case remitted for the ascertainment and 
delivery to plaintiff of the share to which, on the ordinary 
rules of Hindu Law, he may be found entitled. If it were 
a proper element in the determination, it would not, I think, 
be difficult to give economical reasons in favor of partition 
far outweighing those in favor of the maintenance of family 
dignity. 

Appeal allowed. 

Note by Mr. Justice Holloway. 
I leave the above observations with one omission as 

I made them at the close of the argument. Their form 
might be improved, but they dealt with the arguments 
used iu the appeal and 1 adhere to their substance. 

Appe l l a t e J u r i s d i c t i o n 0 ) 

Referred Case No. 41 of 1870. 

A. S A S H A C H E L L U H C H E T T Y against T . G O V I N D A P P A . 

A st ipulat ion in a document t ha t no o ther paymen t s except pay-
m e n t s endorsed on the documen t itself shall be admi t t ed does not 
exclude proof of payment by o ther evidence. 

f T ^ H E following was a case referred for the opinion of the 1870. 
X High Court by A. R.Veerasamy Iyer, the District Muusif NovemberlO. 

of Tirupntty in Suit No. 153 of 1870. ^ 0 / 1 8 7 0 . 4 1 

(a) Present: Scotland^ 0. J. and Inne?, J. 
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1870. Thedefendant in thiscase pleaded, iu answer to plaintiff's 
November 10. demand for payment of money due on a bond,accord and safis-

o/ 1870. faction al leging that he paid sums on four different occasions. 

Th e plaintiff in reply relied on tbe st ipulation contained 
in the bond to the effect that all payments on account of the 
bond should be endorsed on the bond itself , and no other 
evidence of payments should be accepted; and pleaded thai 
the defendant was bound by that condition. 

The fol lowing is the translation of the b o n d : — 

The 14th Yyasee Prabhava. Kararnamag ivenby Tbee-
vi ty Govinthappa, a resident of Tirnputty, to Anuntha Sasha 
Chalam Chetty of the same place. 

If yoji ask what, I, Sengbery R a m a s w a m y , Somi Chetty, 
Vencatarayadoo, aud his brother Ramaswamy have set t led 
our accounts with you in respect of goods taken by us for 
sale in the west, and it is found that I owe you twenty-one 
Rupees after g iv ing credit for what I have paid in respect 
of the said transaction. I shall pay the said sum of Rupees 
twenty-one with interest at one per cent, per mensem when 
demanded, and cause the payment endorsed below this bond. 
You need not admit if I say any other mode of payment [ than 
that agreed] . I thus execute the bondoi^my own consent . 
There is another boud with you which I will take back after 
my sat i s fy iug the same. 

(Here fol low the s ignature and attestations.) 

The H i g h Court have held that under the H i n d u Law a 
contractneed not necessarily be in writing, and therefore even 
on tbe supposition tbat the stipulation iu question is reason-
able and binding, there is nothing that prevents the parties 
from comiD g together, and, by an oral agreement, sett ing aside 
the original written contract. It i^, I think, a sett led law that 
iu the Common Law Courts accord and satisfaction can be 
pleaded in answer to an action on a specialty, provided such 
accord and satisfaction occurred after breach of the contract. 
Apart from this, the defendant has a right to put in issue the 
fact of the several payments al leged by him, independent ly of 
any written evidence tbat may exist thereof. I t is clear law 
that a receipt even when endorsed en the bond itself is not 
binding conclusively on the plaintiff, and therefore the want 
of such receipt should not prejudice the defendant. 



KENDIGA MADI CHETTI V. SOOBBAMMA. 453 

However strong these reasons may appear to me, I must 1870. 
bow to the exm-ess decision to the contrary by tlie late Court 

J J U. 0. No. 4 1 
of Sudder Adalut, rep'orted at page 47, M. D. dated 7th March o/1870. 
1855, S. A. No. 2 of'1855, which does not seem to have been 
overruled by any subsequent ruling. 

I decide the question raised between the parties in favor 
of plaintiff subject to the opinion of the High Court that l a m 
right in so deciding. D ~ 

No Counsel were instructed. 
The Court delivered the following 
J U D G M E N T :—We are of opinion thatthestipulation relied 

upon by the plaiutiff does not exclude proof of the alleged 
payments by other satisfactory evidence. 

We think if such payments were made, the plaintiff 
himself ought, according to the fair construction of tlie stipu-
lation, to have endorsed them on the bond, aud therefore that 
he cannot make the absence of endorsements au objection to 
legitimate proof of the payments. 

But a further ground of our opinion is that the language 
of the boud as translated in the case does not import more than 
that the plaintiff should not be bound to achnoivledge pay-
ments made iu any other mode. 

In deciding whether the alleged payments were made, 
of course the omission of endorsements is a most important 
circumstance to be considered. 

glpjjeUate Jurisdiction, (a) 
Civil Miscellaneous Special Appeal No. 116 o/1870. 

K E N D I G A M A D I C H E T T I Petitioner. 
SOOBBAMMA Counter-Petitioner. 

T h e Civi l J u d g e r e j e c t e d an app l i ca t ion fo r execu t i on of a D e c r e e 
on t h e g r o u n d t h a t i t was b a r r e d by t he L a w of L i m i t a t i o n (Sec t ion 20, 
A c t X I V o f 1859). A p r i o r app l i ca t ion w a s m a d e in 1864, a n d less t h a n 
t h r e e y e a r s be fo re t h e p r e s e n t app l i ca t ion , b u t the Civil J u d g e t r e a t e d 
t h e f o r m e r a p p l i c a t i o n as n u g a t o r y , b e c a u s e it was not a c c o m p a n i e d 
by a c e r t i f i c a t e wh ich t h e a p p l i c a n t h a d been d i r e c t e d to p roduce by a n 
o r d e r of C o u r t m a d e u p o n t h e P e t i t i o n e r ' s app l i ca t ion for execut ion in 
1862. 

Held, by t h e H i g h C o u r t t h a t t h e a p p l i c a n t ' s right to4mve p r o c e s s 
of e x e c u t i o n i ssued was n o t b a r r e d . 

T 1870. 

HIS wasanappeal against theorderofP.M. Kindersley, Novemberll. 
the Acting Civil Judge of Coimb&tore, dated the 18th V- M. 8. A. 

(a) Present:—Scotland, C. J. and Innes, J. 0y 1870. 




