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Appellate Juvisdiction. (o)
Referred Case No. 34 of 1870.
Caeigu Nanaiag Gauvrr NaNGiAE
against
Piparara VENCATUPPAH.

The plaintiff’s suit was barred by the Limitation Act on the 11th
May 1870. His plaint was presented in the Court of the Districs
Munsif’s Court of Caddapah on the 21st of May. He had preseuted
bis plaint on the 5th May in the Court of another Districs Muusif
who had no jurisdiction, and it was returned by the latter District
Munsif on the 7th May in order that it might be presented to the
Court having jurisdiction to determine the sunit, within one month
* from the date on which it was returned.

Held, that the plaintiff’s suit was barred by the provisions of the
Limitation Act (X1V of 1839).

HIS was a case referred for the opinion of the High  1870.
Court by G. Ramanjulu Naidu, the District Munsif of _4%gust ¥+

Cuddapah, in Suit No. 546 of 1870. RIOJQ.118V706,34I

The case stated was as follows :—

This is a suit brought to recover Rnpees 40 due on
a Bond, dated 10th of Marjasera, Rudrotgauri, 4¢h January
1864, executed by the defendant for Rupees 43-8-0, condi-
tioned to pay ou demand Rupees 23 thereof with regulated
interest (at 1 par cent per mensem), and the residue Rupees
20, on the 10th May 1864, or in default to make good this 20
Rupees with interest at 10 Pice for every 4 Rupees.

The plaint stated that the defendant had paid a por-
tion of Rupees 23, but not the balance, that the plaintiff fore-
goes this balance the claim thereto being barred by the Li-
mitation Liaw ; and that he claims the residue Rupees 20 with
interest, namely :—

Rs. A. P.

Principal of the Bond .. ... 43 8 0
Paid 21st Qctober 1864 ... .. Rs. 911 O
Barred by Limitation ... .. 51318 0

-— 23 8 0

Residue or balance Rs. 20 0 O

Interest as stipulated ... , 1812 0

Butta to a Messenger ... ' 1 4 0

Total...Rs. 40 0 0

(a) Present : Scotland, C.J. and Innes, J.
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1870. The defence was ‘‘ the Plaint Bond is true, there is
_August 1.« Jimigation bars, not indebted.”
R. 0. No. 34 ) .
of 1870, The case came on for hearing’ on the Wh July

1870, but was adjourned for further consideration subject to
the decisious of the Honorable High Court upon the points
in"para. 9.

It will be observed that the Bond sued on, which was
not registerable when executed, is dated 4th January 1864 ;
and ns the first instalment there of Rupees 23 was payable
on demand, the claim in so far as this instalment or a por-
tion thereof was concerned was barred on the 5th January
1870, (II, H. C., 472).

As vegards the second iustalment Rupees 20 of the
Bond, as it was payable on the 10th of May 1864, the plain-
tiff should have sued for it, within the 11th of Mxy 1870
(1V, H. C., 330) ; but his plaint was presented in this Court
on the 218t May 1870, during the adjournmeut.

The pleintiff, however, has this fact in his fuvor :—He
presented his plaint at first to the District Muusif’s Court
at Nundiyalumpett (now transferred to Budwail) in this
Zillah ou the 5th of May 1870, and it was returned by +hs¥
Court on the 7th idem for presentation within one month,
to the Court (this Court) having jurisdiction in the matter
becausge the defendant’s place of residence was not within
the jurisdiction of that (Nuudiyalumpett) Court.

The plaintiff then presented his plaint in this Courb
within the said oue mouth from the 7th of May 1870, 1. e.
on the 21st May 1870, but not within six years from the 10th
May 1864 (the date on which the second instalment Rupees
20 fell dne) to the 11th of May 1870 (the date on which the
siX years’ limitation expired nnder Clause 16, Sectiou 1, Act

X1V of 1859).

In returning the pluint to the plaintiff as in Para. 6,
the Nundiyalumpett Court seems to have acted under Section
3 of the Amendment Acp+No. XXIIT of 1861,

I. Bat was it cofnpetent to that Court to limit a time
for the presentation of the plaint in this Court ?

II. Rauling15and the Clause following it in the Rules of
Practice, head “ plaints,”” appear to have reference to plaints
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presented to, returned by, and representable to the same
Court. Do they (Ruling 15 and its Clause) apply td plaints
presented to and retprued by one Court, and representable
in another Counrt ?

III. Is oris nob the plaint presented to this Court on
the 21st of May 1870 barred by Cluuse 16, Section 1 of the
Eimitation Act?

My opinion as to the lst of the above points is that
the Nundiyalumpett Court was not competent to fix any time.
If that Court thought fit to give plaiutiff one month’s time.
another Court would give a plaintiff 2, 3, 4, 5, or 6
mouths’ time. In the present case, when the plaintiff
presented his plaint at first in the Nundiyalumpett Court, he
had five clear days between the 5th and 11th of May 1870,
and Nundiyalumpett isonly within 20 miles from Cuddapah.
If to the said five days, 3 more (the bth, 6th and 7th of May
1870) are added, as being the delay in the Nundiyalumpett
Muusif’s Conrt, in returning his plaint to the plaintiff, he had
full eight days to present his plaint in the Cuddapah Court,
which eight days were more than enongh to travel a distance
of 20 miles, It was the plaintiff’s duty to ascertain the where-
abouts of the defendaunts during the six years he had. If he
is permitted to make this iuguiry at the 11th hour, we will
be aiding him in his attempts to evade the Limitation Law.
The Nundiyalampett Court thervefore, if it can at all do so,
could have giveu plaintiff or the plaintiff can add only three
days to the unexpired portion of the six years he had on the
5th of May 1870, within which he should have filed his
suit (Section 14, Act X1V of 1859).

As regards the second point, it appears to me that
the ruling and clause referred to, apply to plaints returned
by, and representable to the same Court, in the absence of
any ruling of the High Court that they are applicable to
other Courts too.

The 8rd point too, I would, for the reasons given in
Para. 10 decide affirmatively, that is that the suit is barred,
unless the High Court give a contrary opinion,

The guestions for the decision of the High Court are

those stated in Para. 9.
A2
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'1870.
August 1.

of 1870.
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1870.
August 1.
-R. C. No. 34
of 1870.

1870.
Aungust 4.
0. M. R. A
No. 15
of 1870.
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No council were instructed.
The Court delivered the following

Jupauent :—We are opiniou that’ it was not $he duty
of the Nundiyalumpett District Munsif’s Court to name
a time for the presentation of the plaint in the proper Court
under Section 3 of Act XXTIIT of 1861, and that tlrz case must
be looked at just as if he had not named a time. Now as the
presentation of a plaint is the commencement of a suit, we
should probably have held that the bar of the suit was saved
by the provision in Section 14 of the Act of Limitations if it
had appeared that by excluding the time between the pre-
sentation and return of the plaint the period of limitation
was not exceeded, but the fact is otherwise. We therefore
hoid that the snit was barred when presented to the Dis-
trict Munsif’s Court of Caddapah.

Ayppellate Jurisdiction, (a)
Civil Mis. Regular Appeal No. 15 of 1870.

A. Vengara Narasimpa Arparow Naipu..,Petitioner.
K. VengaragrisTNIA and auother,..Counter-Petitioners&
N A i

While a decree for money was being executed by the sale of im-
movable propersy, the judgment-credisor petitioned the Court to stay
the sale for two days as the defendants, the judgment-debtors, had
entered into a razinamah with him. On the same day the judg-
ment-debtors petitioned the Court to continue the sale for three
days. Two days afterwards the judgment creditor presented a Peti-
tion to the Court, stating that the judgment-debtors had executed
a note in his favor for Rs. 8,500 in part payment of the decree and
promising to execute a deed of sale on a stamp, but a sum of Rs.
9,600 having been subsequently offered, the judgment-debtors failed
to execute the deed of sale: and he prayed that the judgment-debtors
might be examined in respect of the sale for Rg. 8,500, and that the
sale to him be confirmed.

The Civil Judge made an order refusing to accede to the prayer of
the judgment-creditor.

. theld’ (Innes, J. Cissenting) that the order of the Civil Judge was
right.
HIS was an appeal against the order of E. C. G. Thomas,
the Civil Judge of Vizagapatam, dated the 15th
October 1869, passed .n Miscellaneous Petition, No. 795 of
1869,
Rama Row, for the counter-petitioner.

{(a} Present: Holloway, Innes and Kiudersley, JJ.





