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Appellate Jurisdiction, (a) 
Referred Case No. 12 o/1869. 

GOVINDA M U N E Y A TIRUYAN against B A P P and two others. 
A Small Cause Court has jurisdiction to entertain a suit by one 

ot several debtors against whom a decree for rent had been enforced 
agiiinst his co-debtors fqr contribution. 

The meaning of the word contract in Section 6, Act X I ot 1865 
considered. 

1870. f M H I S was a case referred for the opinion of tlie High 
February 12. J _ C o u , . t b y j . H kelson, the Judge of the Court of Small 

of 1869. Causes at Combaconnm in Suit No. 77 of 1869. 
The following was the case stated :—• 

The plaintiff sues as being the managing member of 
a Hindu family consisting of himself and the 3rd defend-
ant to compel the 1st aud 2nd defendants to contribute their 
aliquot shares of a certain judgment-debt on account of rent. 
The plaiutiff's father and the 1st and 2nd defendants were 
jointly declared to be liable for the amount of that debt by 
the decree passed by the Court of the District Munsif of 
Combaconum in Original Suit No. 939 of 1859, but the whole 
was levied from the father of the plaintiff and 2nd defendaut. 
The 3rd defendaut who is the brother of ^the-plaintiff is 
alleged to have declined to sue jointly with him, and the 
plaintiff was advised to join him as a defendant in the suit. 

The 1st aud 3rd defendants did not appear to answer 
the matters alleged against thein, aud it was directed that the 
hearing of the cause should proceed in their absence. 

The 2nd defendant appeared and resisted the claim, aud 
amongst other things pleaded want of jurisdiction iu the 
Court to entertain the suit, inasmuch as the Court is one of 
Very limited jurisdiction, and competpnt to hear and dispose 
of such suits only as manifestly fall within the classes speci-
fied in Section 6 of Act X I of 1865, which is commouly 
known as the Small Cause Court Act. And the attention of 
the Court was especially invited to the full bench decision of 
the Calcutta High Court reported at page 89, Volume 1 of 
the Madras Revenue Register, which apparently declares it 
to be the law that no suit for contribution will be in an 
Indian Court of Small Causes. 

(a) Present: Scotland, C.J., Bittleston, Holloway, Innes and Collett, J J ; 
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I am of course not bound by that decision, and I see 1870. 
reason to question, though with the utmost deferenbe, the * 
soundness of the doctrine therein expounded, but as the of 1869. 
decision is relied on by the 2nd defeudant, whilst certain 
indications of opinion contained in Reports of Madras Cases 
§ppear to be favorable to the plaintiffs contention, I conceive 
it to be my duty to refer for the decision of the High Court 
two very doubtful questions, upou which the jurisdiction of 
this Court seems to depend in the present case, and which 
appear not to have been decided as yet iu this Presidency. 

These questions are the following, namely 

1. In the Mofussil, where the whole amount of a joint 
judgment-debt has been levied from one of several co-defend-
ants, does that one's right to compel his co-debtor to contri-
bute spring from what is usually termed au implied contract? 

2. If it does spring from snch contract cau a suit for 
such contribution be entertained in a Court of Small Causes 
in the Mofussil ? 

I am of opinion that the first of these questions must 
be decided in the affirmative, and the secoud iu the negative, 
aud I thc-seforij consider that I have no jurisdictiou to enter-
tain the suit, and I direct, subject to the orders of the High 
Court, that the plaintiff be permitted to withdraw from his 
suit under Section 97 of the Code of Civil Procedure, with 
permission to bring a fresh suit for the same matter inaCourt 
of competent jurisdiction, on conditiou of his paying the 
costs of the 2ud defendaut iu defending this suit, or, in 
default of such withdrawal, that the suit be dismissed with 
costs. 

No counsel were instructed. 'f 
The Court delivered the following judgments:— 
T H B CHIKF JUSTICE.—This case raises substantially the 

question whetheroneof several debtors against whom a decree 
for rent had been obtained cau sue his co-debtors for contri-
bution in a Court of Small Causes. The claim is founded 
upon the defendant's obligation as a co-contractor to pay a 
proportionate part of the joint debt which the plaintiff had 
been compelled to discharge, and whether that is an obligation 
"on contract" withiu Section 6 of the Act governing Courts 
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1870. of Small Causes in tlie Mofussil (No. XFof 1865)1s the point 
leh

n
UZV<2-}- to be considered. if . 0. No. 12 

of 1869. There can be no dobut, I apprehend, that the language of 
the section "claims for money dueoncontract," was intended 
to have the meaningwhich according to English law it would 
pro'perlybear, and is consequently not restrictedtoobligations 
created by express assent to the terms of an agreement, but 
include the class of obligations which by that law rest on 
contracts implied from the circumstances in which the parties 
stood at the time the obligation arose. Tlie jurisdiction in 
the present case then depends upon whether the obligation 
of the defendants is one of this nature. Now I consider that 

the English decisions have unquestionably established that 
when a person does or undertakes to do anything which is a 
benefit to another or burthensome to himself on the request 
of that other, or which tlie latter was under a legal duty to 
doarising out of a relation formed by contract, the law pre-
sumes that the parties promised to perform what was just 
aud reasonable with respect to the thing done, aud so creates 
an implied contract which is treated as the basis of the obli-
gation to perform what is just and reasonable. In effect a 
contract is considered as presumptively proved aifii' the obli-
gation therefore ex contractu. Among the decisions which 
warrant this position several are to be found referred to in 
the English text-books laying down the existence of an im-
plied contract in a case like the present, aud they have been 
recognized iu Referred Case No. 10 of 1863—1, Madras 
High Court Reports, 411, and Referred Cases No. 8 of 1866 
and No. 4 of 1868 not reported. I t does not strike me that in 
principle any objection can be made to the implication of a 
promise in cases of this nature which would not also be more 
or less applicable to the whole class of cases in which under-
takings are impliedly made incidents of a principal contract 
and so the bond of a liability ex contractu. The promise in 
all is referable to conventional acts of the parties themselves 
which are considered equivalent in evidentiary effect to 
proof of express assent. This it is, I think, which makes an 
implied contract according to the whole tenor of the English 
decisions, aud I cannot doubt that the section was intended 
by the Legislature to apply to all cases of such implied con-
tracts. I t follows from this view of the law that the obli-
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gabion in the present case is in my opinion one arising1 out of 
a well formed implied contract. Tlie duty to contribute on # q y 0 

tbe payment of tlie whole debt by one of the parties sprang of 1869-
from the original joint contract to pay the rent, aud it is 
reasonable to imply a promise on the part of the defendant to 
do that which he was justly bound to do by reason of his 
relation of co-contractor. I do not thinkthatthe circumstance 
of payment of the debt having beeu enforced by a judgment 
makes any difference. The same liability would have arisen 
if payment had beeu made before the institution of the suit. 

The obligation of contribution is 110 doubt rooted in 
general principles of equity independently of contract, as is 
pointed out in the judgment ot the High Court at Calcutta 
in the case to which reference is made in the statement of 
the case. But that position, speakiug with every respect for 
other opinions of the Judges who decided that case, does not 
appear to me to militate against the inclusion of such au 
obligation iu the class of obligations restiugou implied con-
tracts when the acts and circumstances from which it springs 
admit of the inference of a tacit understanding between the 
parties that each should contribute. Further, I do not feel 
that any serious objection is presented by the difference be-
tween the liability to soutribution imposed by the common 
Law Courts andby the Courts of Equity in England. Equity 
and good conscience is the rule to be administered by the 
Courts in the Mofussil, and whatever under it is the limit of 
the obligation which joint debtors incur, it seems to me that 
an implied contract maybe raised to the same extent on the 
general ground just expressed. 

The liability to contribution on au implied contract does 
admit of a number of suits on the separate liabilities of the 
co-debtors, but a similar course of proceeding might be taken 
in a case of liability upon tlie equitable obligation only, for 
I apprehend that the obligation is several as well as joint. 
Besides a consideration of the possible inconvenience of 
several suits in some cases should not, it appears to me, have 
weight in construing thesection. Express contracts making 
several debtors separately liable would be open to a similar 
observation, and the Civil Procedure Code provides a mode 
of preveutiug any injustice being occasioned by several 
suits. 

A 1 
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1870. There are, I am aware, cases in which the doctrine of 
It O^No 12 obligations arising out of implied contract has been applied 

nf 1869. more widely. Those for instance iu which it has been decided 
that there is an implied contract to return money paid 
through mistake:—that a party is at liberty to waive a 
toAand recover in respect of the wrongful act ou tbe implied 
contract of tbe wrong-doer, and that an implied contract 
between judgment debtors existed although the acts and 
circumstances giving rise to the liability adjudged precluded 
the presumption of a promise or request. But in such cases 
it does appear to me that the obligations cau be said to rest 
on implied contracts only by a pure fiction, and I think they 
must be considered to be simply obligations arising out of 
the general principles of justice and positively imposed : 
obligations merely quasi ex contractu. The intervention of 
» judgment can be no ground for the implication of a liability 
ex contractu when the acts of the parties from which 
the liability springs do not present any ground for such an 
implication. At present therefore my opinion is that it 
would be a strained construction to hold that claims in cases 
of this nature were claims " on contract" withiu the meaning 
of the section. 

For these reasons I am of opinion that the obligation to 
contribute in the present case rests on an implied contract 
according to the tenor of the English decisions, aud is therefore 
one to which the section is applicable. Consequently that the 
suit is cognizable by the Court of Small Causes. 

M R. JUSTICE BITTIIESTON.——I concur in the opinion that 
th e Court of Small Causes has jurisdiction, tbe suit being 
based on contract within tbe meaning of the Act. 

M E . JUSTICE HOLLOWAT.—Some conflicting rulings 
upon the question of tbe liability 'of a joint-debtor who 
has been compelled to pay the whole of the debt to be 
sued iu the Small Cause Court for contribution appear to 
have taken place. I shall make no observations upon any of 
those cases. Some of them I have not seen (notably the • 
Calcutta one), and as we are now to review those which have 
been decided here, they must be regarded as in themselves 
of no authority. The question turns upon the construction 
of Section 6 of Act XI of 1865 with a trifling addition iu 
Clause 4, a mere copy of Section 3, Act X I I I of 1860. 
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If tlie question of the meaning of this clause is to be 1870. 
• «. • • " February 21. 

answered according to the principles of jurisprudence the JJ q N o 1 2 

assignment of any meaning will be very difficult. A con- of 1869. 
tract creates an obligation upou which money may be due, but 
to say that money is due upon it would be language not very 
intelligible. The only possible meaning, ou the assumption 
that we are talking as jurists, would be that actions may be 
brought ou bonds aud any other contracts which expressly 
create unilateral or bilateral obligations to pay money. The 
operations of the Courts will be rather restricted iu mattersof 
contract. I t seems however to be assumed that at any rate this 
word ' 'contract" includes all obligations arising out of con-
tract—although I am quite at a loss to see any words justify-
ing that belief if I am to know ouly the Roman and Civilian 
meaning of this word standing alone. When however we 
come to the exceptions, we find that the Legislature thought 
it necessary to except obligations arising out of the contract 
of partnership unless the balance was struck by the parties 
or their agents. Such mouev would scarcely come under the 
description of rent, personal property or its value or damages. 
So that contract seems clearly to mean something more than 
its proper meaning and something more than the very pecu-
liar meaning above suggested. 

I t seems pretty clear at the first blush that neither a 
Roman uor a Civil lawyer drew this Act ; it would be to them, 
a mere jargon. Is there a class of lawyers to whom it would 
be perfectly comprehensible and have a meauiug perfectly 
defiuite settled iu their text books, and embalmed by Legisla-
tion ? If there is such a body of lawyers, and the gentleman 
mainly responsible for this Act was one of them, I have as much 
right to look at the language of such lawyers as, if the Act 
were written in a foreign language, I should have to use a 
dictionary. I do not like to quote authority for positions 
perfectly .plain, bnt for English authority I would refer to 
Lord St. Leonards' Remarks at VII , H. L, 505. Without fur-
ther periphrasis do we not know, aud ou the face of this Act 
can we not see that so far as any lawyer was concerned with 
this Act it was au English lawyer and could be none other ? 
Then what does contract mean in English law books? There 
is a book pretty well known to most of us Addison's Law of 
Contracts. Iu this book I find at pages 26 and 575 o£ the 
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1870. last edition pretty conclusive proof tliat he thinks this obli-
ebruary 21. . 
! (J No 12 £H ' ' l 0 n contribute contractual. 
of 1869. 

In Batard v. Hawes, Lord Campbell, a Judge not unac-
quainted with English Law, tells us IT, El. and Bl., 299, that 
th4re is au implied contract in such a case. Mr. Justice Bay 
ley, who perhaps knew it still better, is quoted as indirectly, 
but no less clearly, saying the same thing. Mr. Leake, joint-
author of one of the most useful modern text-books, after a 
very little philosophy which he luckily drops after four pages, 
gets happy at page 5 when he tells us that " I t (contract) is 
also used and perhaps more accurately to denote the legal 
rights themselves which springfromthosesources,"i. e., rights 
he tells us " ex contractu and quasi ex contractu." He goes 
on " i n the latter sense like the word obligation it is used to 
indicate not only the bond of law arising between and con-
necting the two parties to the contract, but also as occasiou 
requires the right on the one side and the legal duty and 
liability on the other which are comprised in the contract," 
{Leake's Law of Contracts,p. 5). Some of his observations are 
astounding, but he is quite right in what he tells us of English 
law and justly says that the Law Procedure Act divides all 
actions into those on contracts and tho^e for wrongs indepen-
dent of contract. So that what an English lawyer always 
did aud still does mean by contract is not a contract at all iu 
the sense of any one else, but obligations which happeu to cor-
respond pretty nearly to the Roman obligations ex-contractu 
and quasi ex-contractu. Other more recent legislators have 
not got clear of a misuse of terms which leads to endless con-
fusion. Being certain that the terms used in this Act were 
used intlie sense of English lawyers, I answer without hesita-
tion that the demand in this case is g, demand of money due 
on contract because.1 am sure that in the language of those 
who drew tire original Act this was aud is the meaning of the 
word. I will add a few words as to what the obligation really 
is. I t is a one-sided obligation not arising ont of contract 
but out of contract-like grouuds, and the basis of the obliga-
tion is the possession by one mau without ground of what 
belongs to another; and the Roman lawyers have correctly 
thought that when a man by his money frees me from my 
debt I as much have what belongs to him as if he had lent 



QOVINDA M0NETA TIRDYAN V. BAPCJ. 2 0 7 

me the sum of money which he has paid for me. I t is taken 1870. 
. . . . . . . . ' February 21. 

from his potentiality, aud added to mine. it 0 No 12 
" Constat id demurn -posse condici alieui quod vel non ex — — 

justd causa ad eumpervenit velredit ad non justam causam." 
Sintenis lawyer, Statesman and Legislator I I , S. 109, 3rd qd., 
and Wiudscheid, 2nd ed., Pand., Section 421 deal with the 
matter. With this a whole string of similar obligations will 
disappear if contract is only to mean obligationes ex con-
tractu. 

If this action were not cognizable uuder tlie word con-
tract, I could not consent to bring it in under the word " dam-
ages," for if I gave this latitude of construction I could not 
understand the use of any of the other words. I take debt 
to mean the money due on bond or contract to pay mouey, 
demand to embrace all tbe other matters arisiug out of con-
tract and quasi contract, and damages to mean sums due for 
the things called torts, and Exception 3 confirms me in this 
opinion. 

Ma. JUSTICE COLLECT.—I understand the Chief Justice 
aud two senior Puisne Judges to agree that the present case 
is cognizable by a Court of Small Causes j and I therefore 
think it unnecessary far me to say more than that I concur in 
that conclusion which is, I think, in accordauce with the 
decisions in one or two previous cases iu which I took part. 

M B . JUSTICE I N N B S . — F o u r of the judges having con-
curred, it is unnecessary for me to say more than that I agree 
that the Act X I of 18T55 when speaking of contracts had in 
view all the obligations which are classed as contracts uuder 
English law, viz..express contracts,implied con tracts, and obli-
gations quasi ex contractu. But iu regard to the particular 
nature of the obligatiou,, I consider that it is one which can-
not properly be classed as an implied contract, (or au obliga-
tion arising out of an agreement inferred from the conduct 
of other parties) but that it is an obligatiou quasi ex con-
tractu arisiug simply ex debito justitiw. 




