VISALATOHI AMMAL v. ANNASAMY SASTRY,

The rvesult of our judgment is that the decrees of the
Lower Courts dismissing the snit must be reversed, but at
present the Court cannot pass the finnl decree in the appeal
unless the respoudent consents to nbandon his objection to
the reasonableness of the allowance found by the Court of
Pivst Instance only. Should the objection be abandonéd,
there will be a decree reversing the decrees of the Lower
Courts and ordgring the puyment by the defendant of the
sums found by the Court of First Instance together with the
plaintiff’s costs in this and the Lower Court. Should the
respondent still rely upon the objection, the Civil Court
must be required to return its finding on the issue :—

Whether the sum of Rupees 5 monthly is a fair and
reasonable allowance for the plaintiff’s maintenance while
living with her own family ; and whether the sum allowed
for arrears of maintenance is properly payable and, if not,
then what are the reasonable and proper sums to be allowed ?

We are not to be understood as deciding that the plain-
tiff has no legal claim beyond the amount of income of the
piece of land proportionate to her husband’s share as co-par-
cener, Thelaw is probably so, but at present a decision on
the point is not nscessary as the Court of First Instance np-
pears to have assessed the sums found proportionately to the
share of the plainti]‘f’s husband. The finding of the Civil

Court may render a decision necessary.
Appeal allowed.

Appeltate Fwrisdiction. (a)
Special Appeal No. 246 of 1869.
KaMsgsEI...ooco Special Appellant.

NAGARATHNAM...........v... .. Special Respondent.

By Hindu law on the death of one of tvo sisters to whom the
joint hereditary office of dancing girls attached to a pagoda had
passed on the death of cheir mother the share of the decensed sixter
in the office devolves on her daughter and not on the snrviving sister
by survivorship.

HIS was a Special Appeal from the decision of J. D,
Goldingham, the Acting Civil Judge of Madura, in Re-
gular Appeals Nos. 255 and 258 of 1868, confirming the De-
cree of the Court of Small Causes of Madura, on the Princi-
pal Sadr Amin’s Side, in Orviginal Suit No. 46 of 1867,
(«) Present: Scotland, C. J., and Collett, J
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The plaintiff sued to establish her right ‘to a moiety
of the duncing mirassi in Muttummal Arakattail or endow-
ment in the Meenntchi pagoda together with the privilege
of receiving in every alternate year a present of cloth for
her services in Villapuram Mantagapadi feast, and to recover
from the defendants 1 to 4 the manibum land attached
thereto, viz, 1% cawney of lakrajnunjah land annually yield-
ing Rupees 81-6-0 together with-Rupees 244-2-0, being da-
mages for loss of produce. Plaiutiff stated that her mother
and 1st defendant were sisters who inherited the property
of their grandmother Muattummal, the original proprietress
of the dancing mirassi in question, and held it jointly till
1860, when they divided only the personal property among
them ; and at such division an agreement was entered into
between them to the effect that she (I1st defendant) shonld
pay plaintiffs’ mother Rupees 150 as compensation for the
additional value of the half of the house which was to be
taken as hershare, and that each of them should perform
the duties of the dancing mirassi office in turn and enjoy
the emoluments thereof. In July 1863 the first defendant not
only took illegal possession of the plaintiff’s share of the
manibum land, but also refused to pay her or har mother
who died in July 1865 the said sum of Rupees 150. 'The
plaintiff further stated that the two cloths due to her in the
snid Mantagapadi feast for the years 1864 and 1866 were
withheld from her by the order of the defendants 7 to 10,
the huckdars of the said endowment, who have deposited
the snme with the Bth and 6th defendants.

The 1st defendant stated that she was the adopted
dauglter of Muttummal and the sole heir to her, property,
and that the plaintiff’s cluim was barved by the Law of
Limitation,

The following issues were settled :—

1st. Whether the plaintiff’s mother and 1st defendant
succeeded jointly to the property of Muttummal or the 1st
defendant ouly.

2ndly.  Whether there was joiut possession up to 1860
and agreement for division,

drdly. Whether the claim is barred by the Statute of
Limitation,
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On the-first issne the Principal Sadr Amin fonnd that 1870.
Kamakshi, 1st defendant, and Sitalakshimi, wmother of ‘EM

. L. 8. 4. No. 246
plaintiff, succeeded jointly to the property of Muttummal. — or g4,

The following was his judgment on this issue :—

The original owner of the mirasi, Mattummal, died in
2811. She had no femule children but two gt'nnd-da,|1g\.€e|'s
by a son. Kamakshi, the Ist defendant, nnd Sitalakshimi,
the mother of the present plaintiff. They were both there-
fore equal hieirs, 'I'he 1st defenduns sets up an adoption by
Muttummal and claims to have sncceeded to her property
to the exclusion of her younger sister Sitalukshimi. In sup-
port of this she produces two Zillalh Contt decrees of 1811
and 1815, In both of these she is recognized us the heir of
Muttummal, not however as adopted dunghter, but merely
ns grand-daughter which is the only relationship she then
set up. She was the eldest, and the simple omission of Sita-
lakshinii’s name as a co-plaintiff is poor evidence that she
was excluded.

The razinamah IIT said to have been entered into by
plaintiff’s mother is most suspicious; it purports to have
been entered into by Kamakshi, and Sitalakshimi, November
16eh, 1864, Keuankehi is described as the adopted danghter
of Muttummal, and it is intended by this to estop plaintift
the daughter from denying it. The plaintiff was herself the
2ud defeudans in shat snit, but was not included in the razi-
namah, and from the documents (C. D. E. and F.) it is clear
that she mnde several though unsuccessful attempts to have
it set aside. By the endorsement of the Munsif, it is clear
that Sitalakshimi was not in a state to give a valid consent,
and there can be little doubt but that she was imposed npon.
The disputes between the parties arose in 1863, aud the
object of the eazinamah is apparent—t was not till after
1863 that it oceurred to Kamakshi to set up a title to the
exclusion of her sister. In the income Tax Register (A)
Kamakshi acknowledges her sister a half sharer in the
house and land. This was in 1861 before the quarrels
arose.

On the second issne he found that there was juint pos-
session up to 1860, but the plaiutiff had not proved that.
there was then any agreement to divide the lands.
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As the parties were joint np to 1860, the.question of
9

S 4 No. 246 limitation is settled.

of 1869.

The Principal Sadr Amin’s decree was that the 27, caw-
ney of Jand mentioned in the plaint be made over to the
plaintiff, and she is declared eutitled to receive the cloth
evbry alternate year. The question of mesne profits from
July 1864 for three years was reserved for adjustment ab
the execution of the decree.

Upon Appeal the Civil Judge confirmed this decision.

The 1st defendnnt appenled specially to the High Court
agaiust the decree of the Civil Conrt of Madura, ou the
ground,

1. That boih Courts have been wrong in applying the
ordinnry rules of inheritance among females to » persoual
office such as that of a dancing woman.

2. That the presumption as to joint enjoyment does
not apply to the perquisites of such an office.

Mayne, for the special appelluant, the 1st defendant,

Rama Row for Srinivasa Chariar, for the specinl
respoundent, the plaintiff.

The Court delivered the following

Jupeument :—This is a suit to establish the plaintiff’s
right, as co-parcener with her mother’s sister, the Ist defend-
ant to the office of duncing girl attached to the Meeuatchee
pagoda, which is found to be an hereditary joint office, and to
n moiety of the emoluments of the office. Both the Lower
Courts have decreed in favor of such right, and the gnestion
raised in this appeal brought by the lst defendant is
whether on the death of one of two sisters to whom the office
had passed by right of succession from their mother, the
share of the deceased sister devolved on her danghter (the
plaintiff), or the office with its emoluments passed in their
entirety to the snrviving sister (the 1st defendant).

There is no doubt that in Madras the issue of a dancing
woman are her legal heirs, and the Hindu law of inheritance
appenrs uot to warrant any distinetion between the descent
of her property and the descent of paternal property, except
that daughters are placed before sons in the order of succes-
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sion as in tlie case of the succession to stridhanum, and this
without au)y qualification, Now as the property in d'ispuhe
was not stridhanam of the plaintifi’s mother and her sister,
the 1st defendant, (and for this position the recent decision
of this Court in Sengamathammal v. Valayuda Mudals,
&, Madras H.C. Reports,312,is a direct authority) the genezal
rule must, we think, be considered to be that the children of
dancing women fake by descent the estate of co.parceners
in their mother’s property ; their daughters as a class first,
and on failure of daughters their sons as a class, There
wonld not be a doubt about this being the nature of the
estate in the case of sons succeeding, and in reason aud
principle we can see nothing on which to found any distine-
tion as to the estate of inlieritance which daughters take.
The ordinary law of inheritance must, it appears to us, govern
in both cuses alike.

The objection on the part of the appellant that the
1st defendaut and her sister took n joint estate with rights
of survivorship was songht to be supported by an argument
of analogy drawn from the rules of inheritance in the case
of several widows being heirs and of the succession of several
danghters to the stridhanum of their mother. We are not
preparved to lay down thab in the latter case the right of
survivorship to the exclusion of the children of a deceased
sister exists, but assuming that it does the argument appears
to us to be of no force. There is obviously no aunalogy
between the present case aud that of widows iuheriting the
estate of their husband, and as to the law of succession to
stridhannm we think iv a sufficient answer that it is a
peculinr law, nud ifs positive restriction to maternal property
ncquired in a particular manner precludes its being extended
by unalogy to a widely different kind of*maternal property,
the descent of which may be regulated by the ordivary law of
inheritance.

It was urged further that the right of survivorship
between sisters inheriting “ ex-pacte materna’” was given by
the general law, and the cuse already meutioned was cited
in support of the argument. Bnt that case is nobun authcs
rity for so much. It decides ouly that property inherited
by daughters from their mother is not stridhanum and passes

165

1870,
January 19,

S. 4. No. 246
of 1869.



166

1870.
January 19,
S. 4. No. 246

of 1869.

MADRAS HIGH COURT REPORTS.

on the death of one of the danghters without.childrven to
her surviving sister. The question of the right of inheri-
tance of sons and daughiers on the descent of property
¢ ex-purte materna’ is alluded to, but noopinion is expressed
apon it, and it is upon the question whether maternal and
paferual property vests in daughters under the same or dif-
ferent rules of succession, that a daughter’s right of sur-
vivorship to the exclusion of lier deceased sister’s children
depends.

In the present case that gnestion is set at rest, for there
appears to be no doubt that the danghters of dancing women
like the parties to the suit take the place of sons, and our
deciston, founded upon this view of the law, ig that, in the
ubsence of any further positive rule, daughters must be
regarded as sons and held to take estates of inheritance trom
their mother similarly to sons under the general law of
inheritance, and so regarding the parties in the preseut case
it is clear that the st defendant did not, as co-pavceuer,
acquirb by the general law the right of succession to the
exclusion of the pluintiff, and that the plaintiff was entitled
to succeed to the share of her mother,

For these reasons we affirin with costs the decree of the
Civil Court declaring the plaintifi’s right to the office and
to an equal share of the benefits of its endowment and per-
quisites.

Special Appeal dismassed.
QAppellate Fnrisdiction. ()
Regular dppeal No. 116 of 1868,

i . Appellants
VEngATAcHELLA P1inay and anobher { (Defendants.)
, Respondent
CHINNAIYA MUDALIAR.., vivivrvirerninnes { (Plaindiff.) -

"he right of a co-parcener to alienale his vested juterest in the
property held in co-parcenery is limited to the extent of the co-parces
ner’s shure in the particular property which is the subjecs of the ulien-
atiom.

In a suit 1o recover a moiety of a village which was a portion of
the joint family property and which had been sold by the managing
member withous the assens of the plaintft’s fathier and not for family
purposes, the entive village being less in quantity and value than the
share of the managing member.

Held, that the plaiutisf was entitled to the relief prayed.
(&) Present :—Scotland, C. J,, and Iunes, J,





