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Special Appeal. No. 180 of 1869,

V1SALATCHI AMMAL............Special Appellant. (Plaintiff’)

ANNASAMY SASTRY... . ..0vees Spectal Respondent. ( Defendant.)

A Hindu widow is entitled to charge, on account of her mainte-
nance, a piece of land in the possession of her father-in-law, (the
defendant) which formed a porsion of the ancesurpl propersy of vhe
famnily ana had been alloted on partition to defendant cncumbered
wich a-mortgage debt of the family to the full value, and which had,
subsequently to the partivion iu the life-time of the plainsiff’s hus-
band, been redeemed by the defendant with seli and separately
acquired funds.

Held, also, that the plaintiff’s refusal to live in the defendant’s
house as one of his fanuly did not disentitle her to maiutenauce.

HIS was a Special Appeal against the decision of E. W,

Bird, the Civil Judge of Tanjore, in Regular Appeal

No. 58 of 1868, confirming the decree of the Conrt of the

Principal Sadr Amin of Combaconum, on the Principal Sade
Amin’s Side, in Original Suit No. 90 of 1866,

This was a suit for maintenance, the prayer of the
plaivt being that defendant, who is the adoptive father of
plaintiff’s deceased liusband, (he died in 1855), may beordered
to provide her with food, clothing, and ether necessaries
at therate of Rupees 159 annually, and to pay her Rupees 100
for the performance of certain religious rites, Rupees 52.12-0
for the purchase of brass and copper vessels,and Rupees 1,272
ou account of arrears of past maintenance from the date of her
coming of age (1858) to thedate of the iustitution of this suit.
The whole claim was valued at Rupees 1,583-12-0.

The defendant in his answer, besides objecting that
plaintiff, vircumstanced as she was, was not entifled by the
Hindu law to separate maintenance, and that ker claim to
srrears of maintenance was barred by the Statute of Limita«
tion and by her voluntary residence with her own family,
and omission to demand maintenance from the defendant,
contended that his property, the extent of which hLe asserted
had been grossly exaggerated by plaiuntiff, was not ancestral
but seifencquired, and that plaintiff had no right to claim
maiuntenance out of self-acquired property ; that she had no
right under any circumstances to claim a lump sum for the

{a) Present ; Scotland, C. J. and Innes, d,
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performance of her religious rites and the purchase of vessels P 1870. 10
und that an allo'wance of 15 kalams of paddy and Rupees 8 a %
year was the highest rate at which her claim, if maintaine _ of 1869,

able, could be estimated, regard being had to his means.,
The issues framed were

(1) What is the extent and nature of defendunt’s pro-
perty ?

(2.) If plaintiff is entitled to maintenance, at what rate
should it be fixed ?

(8.) Isthe defendant’s self-acquired property liable to
be charged with plaintiff’s maintenance ?

Is she entitled to claim the sum she demands or any
lump sum for the purchase of vessels and the performance
of ceremonies ?

The following was the judgment of -the principal Sadr
Amin :—

First as to the 2ud issue; the nature and extent of
defendant’s property. The plaintiff’s witnesses rei)reseub
it to consist of 6 velies of nunjah and of poonjah producing
Rupees 100 a year, but their evidence was shown on cross-
examination to be very unrelisble. The defendant’s wit-
nesses on the other hand state that his landed estate consists
of rather less than four velies of nunjah land and of poonjnh
producing Rupees 50 a year. On the whole, I do not think I
shall greatly err if I estimate the defendant’s income from
his landed estate at Rupees 35 a month, and there is no evi-
dence that he possesses any other source of income.

The next question is what is the nature of this Janded
estate: isitancestral or self-acquired? Itis allowed by plaina
tiff that % pungu of nnujab land (wbout § of a veli) is the
ouly part of it which belonged to the Gefendant’s ancestors,
and that theresthasbeenacquired by the purchasesevidenced
by the exhibits I to XXIV. "The contention is whether
the land so acquired can be regarded as his self-ncquisition,
The plaintiff urges that they cannot on the ground that they
ave the result of the profits of the § veli and of the ordinary
gaing of learning imparted to the defendant by his own
family, I think, however, it is quite clear npon the evidence
that this account of the defendaunt’s property ismot correct,
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The defendant, an aged and infirm man, but ig full pos-

S. 4. No. 130 session of his faculties was personally examined, aud I

of 1869,

ineline to give very great credit to his evidente corroborated
ag it is by thetestimony of four witnesses, all of whom seemed
to me to be of greater veracity than the majority of per-
sol’s who appear in that capacity in this Counrt. The gist
of his statements was that the § veli of nunjah laud which
descended to him from his ancestors was inortgaged to its full
value when it fell to him on partition; that he derived his
learning in the Sastras frow his maternal uncle and from one
Aswatta Naraina Sastri, a famous Pandit of those days, snb-
sisting during the years of his discipleship on the alins of

‘pious Hindus, and that he acquired the wealth by which he

paid off the mortgage on the  veli and purchased the other
lands of which he is now the owner throngh the liberality
of the Mahuarajah of Mysore who gave him a mouthly pen-
sion of Rupees 21, and bestowed on him oceasional presents
of several hundreds of Rupees in recoguition of his learning
in the Sustras. Now this accouut is in itself very probable,
aud is supported by the oaths of defendaut and witnesses of
uncommon credibility, and as the plaintiff has shown no
reasou for discrediting it, I accept it as substantially true,

The next question is, must not the defendavt’s pro-
perty be held upon these facts to be self-acquived ? T ti;iuk
it must—it seems to me nuquestionable that the lands purs
chased by the defendant himself, which of course form the
great bulk of his estate, must be cousidered his self-
acquisition, for it is absurd to suppose that they could have
been purchased from the iucome of the } veli which ig
allowed to be the only land which descended to defendant
from bisancestors. Even had it been unencumbered, and if
defendunt’s learning had been imparted to him by or at the
expense of his family—an allegation in support of which
there is nothing ou the record but stroug evidence to the
contrary—I do not think that a peusion and large presents
from a Prince can be classed among the ordinary guins of
learning. But further in my opinion there are good grounds
for maintaining, as defendaut’s pleader did, that even the
oviginal § veli must be considered in law as the defendant’s
self-acquisition, inusmuch as it is property which had * dess
cended in swecession, from an aucestor and bad been seized
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by others and had remained unredeemed by the father and
the rest’” and was redeemed “by the defendant’” without
‘“ expenditure of ancestral property,” Mitakshara, Chapter
1st, Section 4, paras. 1 to 6, and which therefore as the
author of the Smrits Chandrika teaches on the authority of
a text of Kalayana “ ranks s self-acquired (Smritt Chon-
drika, Chapter VIII, Section 27, Kristnasawy Iyer's trans-
lation.)

I find therdfore on the 2nd issue that the defendant
is possessed of self-ncqnired immoveable property from
which he derives an income of Rnpees 85 a month, and I now
proceed to consider the lst issue whether the plaintiff can
claim to charge her maintenance on this property. The
defendant’s pleader said she could not on the aunthority
of a passage of the Mitakshara on Subtraction of Gift
gnoted by Mr. Justice Strange in Section 209 of his Munual
(2nd edition) which runs as follows :— Where there is no
property, but what has been self-acquired, the only parties
whose muintenaunce out of such property is imperative
are aged parents, wife and minor children.” No authority
was quoted on the other side. It will perhaps assist us to
determine this question if we consider the nature of the in-
terest which a gonwpossesses in his father’s self-acquired
immoveable property. In the Mitukshara the placita on
the subject are apparently somewhast conflicting. In Chap-
ter 1st, Section 1, para. 27, the author tells us on the autho-
rity of a text of a Vyasa that the {ather is ¢ subject to the
control of his s n and the rest in regard to the immoveable
estate whether acquired by himself or inherited,” but in
Section 6, para. 10 he lays it down that “a father hasa
predominant interest’” in his own acquired property, (it is
clear from the context that both real and personal property
are contemplated) and that ** the son hust acquiesce in the
father’s disposal of it,” “ since he is dependent on his father
in regard to the paternal estate’” and for this position he
quotes in the next para. a text from Manu which apparently
fully sapports it. In the Smrits Chandrike the question
is discnssed more fully and satisfactorily. In Chapter 8, para.
21, the author afier quoting with approbation a construction
of a text of Yajnavalkya to the effect that a partition of the
grandfather’s property tukes place at the will of the grand-
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gon only, remarks that it wonld seem from this‘construction

.

& 4. No. 130 that the ownership of the father and son is uneqﬁal'in res-

of 1869.

pect of the father’s property, and then in answer to the
gnestion how can such inequality exist while a son possesses
a right by birth in both his father’s and grandfather’s pro-
pety, replies, ““that in the case of the grandfather’s prow
perty the ownership (Swamien) and also independent power
(Swatsantriem) are both equal in the father and the son;
whereas in the case of the father’s property, while he is slive
and free from defect, the father alone possesses independent
power and not the son,” and in explanation of this term ““in-
dependent power” he quotes a text of Brahaspati—*‘ He
may give the wealth away at his pleasure or enjoy it him-
self; but ufter his extinction his sons are pronounced entitled
to equnl shares,” (para.v25.) It would seem therefore thatthe
estute which the Hindn law current in this Presidency
gives a son in his father’s self acquired reality is analogous
to that vested estate subject ta be divested by power of
appoiiftment which is generally created under an English
marriage-settlement for thechildren oftheintended marriage,
and it is difficnls to conceive that any right of the nature of
maintenance can be an incident of such an _estate,

It appears to me that maintenance in the proper-
seuse of the word is a charge on the inheritance ; that here
there is no inheritance on which it can be charged and that
this snit therefore is not maintainable, nor do I think thaf
the defendant is under any personal obligation to support
the plaintiff. The passage of the Mitakshara on Subtrac-
tion of Gift previously quoted enumerates the relatives
whom a wan is bound to support when there is po iuberi-
tance, viz., hig aged parents, wife and minor childven, and
plaintiff does not stand in any of these relations to defend-
anb, so that even if she were willing to veside with him (as
she owns she is not) T do not think the defendans would be
under any legal obligation to receive her and provide for her.

Although the conclusion at which I have arrived
renders it necessary for me to dismiss this suit with costs,
1 shall record my findings on the 3rd and 4th issnes for the
convenience of the parties in case there should be an appeal,
and either of the Appellate Conrts shonld counsider my deci-
sion on the 1st issue or my finding on the 2nd issue errone-
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ouns, First,’as to the Inmp sum the plaintiff claims for the
purchase of vessels and the performance of religivus cere-
monies, No authority has been adduced to justify such an
award, nor can I discover any, and it seems to me that a
money allowance proportionable to the income derived from
the inheritance and sufficient for the supply of all necessaries
to the plaintiff is the proper form of awarding maintenance.
What would such nn allowance be in this case is the ques-
tion raised in the 3rd issue, and the only point remaining
for determination, and looking to the fact that the defeund-
anb has had other children born to him since hig adoption
of the boy who was married to the platntiff and whose share
would be only } of the share of the son subsequently born,
I think & monthiy payment of Rupees 5 (five) would be a fair
allowance. Iu cnlculating arvears, I think the fact that the
necessaries of life (and a widow can claim little more than
the bare necessaries) were procurable at a lower rate in pass
years, nud that if plaintiff had obtained a decree for mainte-
‘nance when her right first acerued, it would probably have
beeu fixedat a lower rate,— I think therefore that Rupees
400 would be a fair sum to award on account of that item.

The-Civil Jydge, upon appeal, confirmed the decision
of the Acting Principal Sadv Amin.

The plaintiff presented a special snppeal to the High
Court from the decree of the Civil Conrt for the following
reasons :—

I. The facts found constitute the property in the pos-
session of the defendant’s ancesiral property.

II. A father-in-law is bound to mainain his danghter-
in-law even out of his self-acquired property.

Sanjiva Row, for she special appellant, the plaintiff,

Srinivase Chariyar, for the special respondeut, the
defendant.

The Conrt delivered the following

JupaMent :—The guestion involved in this special ap-
peal is the right of a Hindu widow to charge, on account of
her maintenance, a piece of land in the possession of her
father-in-law, the defendant, which formed a portion of the
ancestral property of the family and had been allotted on
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partition to defendant encumbered with a mortgage debt of
the famlly to the full value and which had since in the life-
time of the plaintiff’s hasband been redeemed by the defend-
ant with self and separately acquired funds.

The Courts below have decided thnt the iand go recover-
ed became self-ncquired propert§ and was not chargeable
with the plaintiff’s maintenance and they dismissed the
plaintiff’s sait.

The points taken in this appeal by the vakil for the
special nppellant. were two.

First, that the redemption of the land did not constitute
its self-acquired property, but that, having been recovered in
right of the equity of redemption which passed from the
family to the defendant, it was still ancestral property to a
share of which the plaintiff’s husband was entitled ; it was
not self-acqnired in the sense in which that term is used in
the authorities in the passages which declare self-acqnired
property to be not snbject to partition.

Second, that a widow is entitled to be maintained by
her futher-in-law from bis self-acquired property. On behalt
of the respondent the further point was #akeh that the plain-
tiff refusing to reside in the house of the family for no good
cause could not claim a pecuniary allowance for her mainte-
nance.

The first point assumes that the defendant’s legul liabi-
lity to the charge of the plaintiff’s maiutenauce is condisional
upon the defeudaut’s being possessed of property to a joint
interest in which his son (the plaintiff’s husband) was enti-
tled, and itis beyond doubt that the Hindu law which governs
in this part of India vests in a son on his birth a vight to a
ghare in paternal ancestral property. Now the Lower
Courtshave found that § ofa veli of the immoveable property
possessed by the defendant in the life~time of the plaintiff’s
husband was inherited by him and his co-parceners fromn
their ancestor, and was allotted to him on a division encum-
bered with the mortgage charge from which ke redeemed it
before the death of the plaintiff’s husband ont of his self and
separately acquired funds. Uuless therefore the mere c¢ir-
cumstance of this portim} of the property having been
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redeemed with such funds had the effect of altering its legal 1870
chavacter, as the Lower Courts have held that it did, the g%%%
plaintif’s husband was auquestionably entitled to a joiut — of 1869.
interest.

For this posision the primary authorities relied upou
gre the Mitukshara, Chap. 1, Section 4, paras. 1 and 2, dnd
the Smrits Chandrika, Chap. 8, Sections 24 and 27. Iu the
former the text of Yajnavalkya is given which ordains in
relation to property not divisible : “ nor shall he who recovers
“ hereditary property which had been taken away give it
““ap to the parceners,” and the exposition of this by Vigna-
neswara is “ any property which had descended in succession
¢ from ancestors and had been seized by others aud remained
“unrecovered by the father and the rest through inability
“ or other cause, he among the sons who recovers it with the
“ acqniescence of the rest shall not give up to the brethren
“ or other co-heirs: the person recovering shall tuke such pro.
“perty.” In the Smriti Chandrika, (Krishnasawmy Iyer’s
transiation) the independent power of a father “ovsr pro-
“ perty descending from a grandfather but seized by stran-
“ gers which the father recovers by his own exertions and
““ what the father has gained by science, valor or the like,”
and his non-liability to give sach property in partition to
his sons, it being regarded as his self-sequisision, are posi.
tions propounded on texts of DBrahaspati and Katyayana,
aud the author’s exposition of the texts is “that which be-
“longs hereditarily to the family but had been seized by
* strangers and recovered by the father bhl‘()ug']l his self-exer-
“ tion alone, and that which was acquired by the father him-
“ self through science, valor or the like, these the father need
“ not giveﬂto his sons in partition.”’ Similar expositious of the
same texts are to be fornnd in the Duya Vibhaga of the Mada«
vahya atpages 18 and 47 of Mr, Burnell’s translation, and in
the Vyavahara Mayukha, Chapter 4, Section, 7 paras. 2,8, and
Daya Krama Sangraha, Chapter 4, Section 2, paras. 6-9,

We are of opinion that the rule of law thus propounded
is inapplicable to the present case. In the first place, we
are not prepared to hold that the rule extends to property
held by o title derived from the joint family. The language
both of the texts and the commentaties seems to us at pre-
sent to indicate that the rule was intended to upply strictly

»



158

1870.
January 19,
S. 4. No. 130

of 1869.

MADRKAS HIGH COURT REPORTS.

to hereditary property of which the members of the family
bad been violently or wrongfully dispossessed or adversely
kept out of possession for a length of time i— Property
uujustly detained which could not be recovered before” is
the import of the ordinance of Manu, Chap. 1X, SI. 209.

But supposing this construetion not to be correct, wé
vest our opinion on the grouund that the recovery to be
within the ordinance should appear to have keen undertaken
wheun the neglect of the co-parceners to assert their title had
been such as to show that they had no intention to seek to
recover the property, or were at least indifferent ns to its re-
coyery, and thus tacitly assented to the recoverer using his
exertions and means for that purpose, or upon an espress un-
derstanding with the recoverer’s co-parceners. This implied
or express assent we tnke to be what is meant to be con-
veyed by thie passage in the exposition of Vignaneswara—
““ he among the sons who recovers it, with the acquiescence
‘““of the rest.” The passage plainly exclndes a recovery
without some intimation of a willingness on the part of the
recoverer’s co-parceners that he shounld make the exertion to
recover the property nt his own cost, and, so qualified, the
operntion of the text in forfeiting the riglets of the co-par-
ceuners becomes reasonable and just.

In the commentary of Jaggannatha in the Digest, Book
5, Ch. 5, Sec. CCOLV1!I, this interpretation is alluded to
with approval as upheld by Reghunendana and other
authorities, and Siv Thos. Strange mentions it without
question in his Treatise on Hinda Law, page 217, 1st Ed.
In accordance with it too Js the view taken of the law by -
Mr. Colebrooke and Mr. Ellis in their remarks ot a case in
1810, reported in 2, Strange’s Hindu Law, 379. The former
remarks :—‘‘ the acquiescence spoken of by the Pundit is re-
“ quired uunder the restriction stated in the Mitakshara
“ commeunting on a passage of Yajuavalkya., Wkhere no
““ division lLiastaken place, i.e., if the brothers were not sepas
“rated in their interests aud concerns, the patrimony which
““js recovered is recovered to the use of all the heirs,”
and we are not aware of any authority for a different view
of the law except that of the commentators referred to iu
the Digest as opposed to Raghunandana.
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Now the recovery in the present case was not of pro- 1870
. . . . ' Janunary 19.
perty either taken or withheld hostilely or in any way ¢ 5,730
abandoned, and the only assent given to it was that express- __of 1869.
ed by the allotmens of the right to the piece of lund on the
division. The land was held rightfully nuder a mortgage
made by the family aud the equity of redemption was dehlt
with by the co-parceners as a valuable ancestral vight nnd
vested in the defepdant by the division; and iv may fairly
be presumed that due allowance was made in apportioning
the land to his share for the mortgage upon it. So that the
nature of the recovery was simply this that the defendant as
sole mortgagor by the operation of the division enforced the
family right of redemption and obtained possession of a por-
tion of the ancestral property freed from the charge subject
to which it had been allotted to him., Being acquired in this
way, the piecg of land in question was simply, we think, the
defendant’s divided portion of the ancestral immoveable
property as bLetween himself and his sous. There is no
ground whatever for saying that the land was a,cquit'ea with
the acquiesceuce of the sons shown by their neglect or indif-
ference iu regard to its recovery.

But ‘assuming that the redemption was in the circnm-
stances a recovery within the ordinance, there is another
ground on which we think it must be held that the land
countinued to be ancestral property in which the plaintiff’s
husband was jointly interested. Inthe Mitakshara this qua-
lification is laid down. If it (the property) be lund, le
“ (the recoverer) takes the foursh part and the remainder is
¢ equally shared among allthe brethren. So Cankha ordains,
“ land (inkerited) in regular successiou, but whicl had beeu
 formerly lost and which a single heir shall recover solely by
¢ his owun labonr, the rest may divide according to their due
¢ allotments having first giveu 4sh part.” The authority of
this text of Caukha seems to be generally acknowledged,
but in the Smriti Chandrika, Chap. 7, Sec. 25, it is stated
that some have thought that it velates to the case of land res
covered without permission from the co-heirs and not to land
recovered with such permission, aud in fhe section of the
Digest before referred to, there is a remark to the same effect,
If that were taken to be the true coustruction, still the pres
sent case would, for the reasous just expressed, by within the
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text. ’We are not however of opinion that it cén be so ves-
tricted. The author of the Smriti Chandrika says of the
opinions just alluded to “ that which is reasonable may be
adopled,” and the provision of } share of the land before
division for the exertiou aud cost of the recovery seems a
very reasonable oue to apply in every case. But indepers
dently of this, the weight of authority in support of the ge-
neral operation of the text is sufficient to make it the law.
The exposition in the Mitakshara and Smrite Chandrika is
perfectly general. So it is too in the Daya Vibhaga of the
Madavahya, p. 47, Again in the Mayukha, Chap. 4, Sec. 7,
para. 3, the text is trented as a special rule relating to
land generally, and the same effect is given to it in the Daya

Bhaga, Chap. 6, Sec. 38 and the Daya Krama Sangraha.

Upon these grounds our decision is that the piece of
land redeemed by the defendant continued to be ancestral
property to which he and his sons were entitled as co-par-
ceners, and consequently that in respect of her husband’s
share which at his death passed to the defendant and his
other surviving co-parceners, the piece of land is held subject
to a charge on account of the pluintiff’s maintenance. As we
have no reasou to think that the income of tiie piece of land
is insufficient to provide fit and proper maintenance for the
plaintiff, this decision renders unuecessary the expression of
any opinion as to the legal liability of the defendant to pro-
vide for the plaintifi’s maivtenance ont of his self and sepa-
rutely acquired property.

With respect to the objection on the part of the respon-
dent that the plaintiff’s refusal without cause to live
in the defendant’s house as one of his family disentitles her
to claim an allowance towards her mainténance, we are of
opinion that it is uot maintainable., Residence in her huse
baud’s family as a condition of a widow’s right to her proper
muaintenance is a position unrecognized by auy aunthority
that we ave aware of, and against it there are the decisions
of the Madras Sudder Court referred to in M. Strange’s
Manual, Chapter 7, para. 210. Propriety of moral conduct
is the single condition that we find laid down, and it would
seem to be unsettled whether that affecis her right to an
allowance for the bare pecessaries of life.—See 1, Strange’s

Hindu Law.
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The rvesult of our judgment is that the decrees of the
Lower Courts dismissing the snit must be reversed, but at
present the Court cannot pass the finnl decree in the appeal
unless the respoudent consents to nbandon his objection to
the reasonableness of the allowance found by the Court of
Pivst Instance only. Should the objection be abandonéd,
there will be a decree reversing the decrees of the Lower
Courts and ordgring the puyment by the defendant of the
sums found by the Court of First Instance together with the
plaintiff’s costs in this and the Lower Court. Should the
respondent still rely upon the objection, the Civil Court
must be required to return its finding on the issue :—

Whether the sum of Rupees 5 monthly is a fair and
reasonable allowance for the plaintiff’s maintenance while
living with her own family ; and whether the sum allowed
for arrears of maintenance is properly payable and, if not,
then what are the reasonable and proper sums to be allowed ?

We are not to be understood as deciding that the plain-
tiff has no legal claim beyond the amount of income of the
piece of land proportionate to her husband’s share as co-par-
cener, Thelaw is probably so, but at present a decision on
the point is not nscessary as the Court of First Instance np-
pears to have assessed the sums found proportionately to the
share of the plainti]‘f’s husband. The finding of the Civil

Court may render a decision necessary.
Appeal allowed.

Appeltate Fwrisdiction. (a)
Special Appeal No. 246 of 1869.
KaMsgsEI...ooco Special Appellant.

NAGARATHNAM...........v... .. Special Respondent.

By Hindu law on the death of one of tvo sisters to whom the
joint hereditary office of dancing girls attached to a pagoda had
passed on the death of cheir mother the share of the decensed sixter
in the office devolves on her daughter and not on the snrviving sister
by survivorship.

HIS was a Special Appeal from the decision of J. D,
Goldingham, the Acting Civil Judge of Madura, in Re-
gular Appeals Nos. 255 and 258 of 1868, confirming the De-
cree of the Court of Small Causes of Madura, on the Princi-
pal Sadr Amin’s Side, in Orviginal Suit No. 46 of 1867,
(«) Present: Scotland, C. J., and Collett, J
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