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No Counsel were instructed.
The Court delivered the following

Jupement :—Section 168 of the Code of Civil Procedare
requires that there should appear to the Court to be sabis-
factory grouud for believing that the default on the part of
the witness is without lawfal excuse. Bat weare of opinien
that it is not necessary for this purpose to institute a formal
investigatiou and come to a determination on the evidence
adduced.

‘I'he proper service of the summons must be proved, and
if the proof in the present case led the judge to believe that
the snmmons had come to the knowledge of the witness, and
he saw no reason to doubt that the witness could give ma-
terial evidence in the suit, and there was no one in attend-
ance in the Court who could account for the absence of the
witness, the discretionary power to issue a warrant given by
the Seciion might, we think, be exercised.

QAppellate Jurisdiction. (a)
Civil Miscellaneous Special Appeal No. 52 of 1869,
KavoppaNaN. ... Petitioner.

MUTHANNAN SERVEY. .....coovivvruen..s Counter-Petitioner.

A decree was passed in June 1851. Application was made for exe-
cution on the 21st July 1861, and from that date at various intervals,
each less than three years, up to 1868. Upoun different grounds all tha
applications were rejected, but the last order was reversed in appeal
by the Civil Judge.

Held, that the last application was not barred by the Limifation
Act.

HIS was an appeal agaiust the order of J. D. Golding=~
ham,the Acting Civil Judge of Madura, dated the 20th
November 1868, reversing the order of the Court of the
District Munsif of Madura, dated the 22nd September 1868.

Handley for Gover, counsel for the petitioner.

The Judges delivered the following judgments :—

Mr. Justice INnves.—The decree in this case was passed
on the 30th June 1831. Application for execution was
made on 21st July 1861 and from this date at various inter-
vals each less than three years up to 1868.

{a) Present : Iunes and Collett, J.J.
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Upon different groundsall the applications were rejected.
Upon one indeed an order was passed allowing the applicant
to take possession of such lands as the defendants might be
inclined to give him, but this of course was not an order
upon which process of execution could issne. The last order
mede in the District Mansif’s Court in 1868 dismissed tha.
application on the ground that there had been no appeal
from the order in 1864. The Civil Judge in appeal has re-
versed the order of the Munsif, being of o(piuion that the
decree-holder might long ago have obtained execution, but
for the unwarranted obstruction placed by the Court itself
in the way of his obtaining it. The appeal now made to us
on the part of the defendants does not call in question this
view of the Civil Judge as to the character of the interme-
diate proceadings. The only point taken in argning the case
was that the provisions of Section 21 of Act XIV of 1859
preclude the decree-holder from now proceeding to execu-
tion, because no such process of execution as is required by
Sectipn 21 of Act XIV of 1859 has issued within the time
contemplated by that Section. And it is upon this point
alone therefore that our decision must depend. The argu-
ment is that to entitle a decree-holder to enforce a decree
there must have been within three years preceding the
application for enforcement not merely a proceeding to
keep the decree alive bub an actual process of execution.
By the words ¢ Process of execution may issue’” seems, how-
ever, to be meant the Court may grant execution. These
words refer not to the intermediate proceedings required by
Section 20 to be taken by the party to keep the decree alive,
but to a final or what isat the time contemplated as the final
process of execution to be issued by the Court, and to under-
stand Section 21, it should be read with Section 20 as was
pointed out by a full bench of the Calentta High Court, re-
ported in VII, W. R., p. 515. Before the passing of Act
X1V of 1859 a decree might be enforced within 12 years from
its date or from the date of some proceeding taken to keep
ib alive. One of the objects of Act XIV of 1859 was to re-
duce the period of 12 to 8 years, but at the same time it i3
not to be supposed that in doing this it was intended to
place holders of decrees passed prior to the Act at a disad-
vantage as compared with subsequent decree-holders. Sec-
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tion 20 would give to holders of decrees subsequent fo the
Act a fresh time of three years from any step tuken bond fide
to keep the decree alive. But Section 21 read literally
wounld limit absolutely the time of possible enforcement to
12 years in the case of decrees passed prior to the Act. So
that as the Act was passed on the 5th May 1859 adecree passed
on the 4th May 1847 would be absolutely unenforceable after
the passing of the Act, notwithstanding intermediate proceed-
ings. Read, however, asone Section with Section 201t is possi-
ble to give to the provisions of Section 21 a meaning which
will put prior decrees on the same footiug in this respect with
decrees passed since the Act. The meaning of the Sections
read together, is I think, well given in page 518 of the 7th
Volume, W.R. That no process of execation shall issue upon
any judgment more than 3 years old, unless some proceeding
shall have been taken to enforce or keep it in force within
3 years next proceeding the application for execution, pro-
vided that process of execution, in respect of ndecree obtained
before the passing of Act XIV of 1859 may be issued gither
within the time limited by law or within three years next
after the passing of the Act whichever shall ficst expire, even
thopgh no proceediug shall bave been taken to enforce it ov
to keei) 1t in force withiu three years next preceding the ap-
plication for execution. Viewed in thislight, it is clear that
the application for execution in 186! was an application
which was withiu time. That Act was passed on 5th May
1859, and the applicant had up to 5th May 1862 for enforce-

ment of kis decree and has an undoubted right to have it
enforced.

The ovder of the Civil Judge should therefore be, I think,
affirmed, 'and the special appeal dismissed.

Mg. Jusrice Congurr.-——I concur iu affirming the order of
the Civil Court, but in so doing I wish to limit myself to
the ground stated inthe Full Bench Judgment of the Calcutta
High Court referrved to, namely, that the words coming after
the “ but” in Section 21 were intended as a proviso to Sec-
tion 20, and that the position of a decree holder coming
under Section 21 is the same as that of one under Section 20,
and it is enoagh to keep the decree in either case alive that
a bond fide proceeding to enforce it has been taken within
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the proper period, and the decree holder whose case is within

Section 21, will therefore not suffer, if, notwithstanding

his diligence, no actual process of execution has been issued

upon his application for execution. It is not necessary in
this case to decide, and I should at present have great diffi-

cwty in deciding that, notwithstanding Act XI of 1861,
which was passed to delay the operation of Act XIV of 1859,

the period of three years mentioned in Section 21 mnst be
taken to have expired on the 5th May 1862, Act XIV of 1859

having been passed on the 5th May 1859.

Appellate Jurisdiction, (o)
Referred Case No. 36 of 1869.
d. C. Smaw, Agent 1o Messes. Parry & Co., MaDRras.
against
SUBRAMIER.

A defendant arrested in execution of a decree of a Swmall Cause
Court applied to that Court under Section 273 of the Civil Procedure
Code, averring that the only property which he bad was immoveable
property, and he was willing to place it at the disposal of the Cour.

Held, that the judgments creditor is liable to be called upon to
show cause for not proceeding against the property described in the
application in execution of his decree.

HIS was a case referred for the opinion of the High

Court, by F.H. Woodroffe, the Acting Judge of the Court
of Small Causes at Cuddalore, in Suit No. 343 of 1869,

The following was the case stated :—

In this suit plaintiff got a decree for Rupees 88-7-4 with
subsequent costs and interest.

On defendant being subsequently braught before the
Cowrt under warrant in execubion of the decree he presented
an application under Section 273 of the Civil Procedure Code
to the effect that he had only landed property worth
Rupees 100-0-0 and that he was willing to place it at the
Court’s disposal.

Plaintift’s pleader thereupon contended that he ought
not tobe called upon toshow cause for not proceeding against
defendant’s immoveable property because :—

{a) Present: Scotland, C. J. and Innes, J.





