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within three years from the termination of the last proceed- 1869. 
insrs for execution, and the order appealed from must be affirm- November J3. 

" ... ' F G.M.B.A.NO. ed with costs. 174 „/ i 8 e 9 

Appeal dismissed. 

Appellate Jurisdiction, (a) 
Referred Case No. 42 of 1869. 

A N A N T H A NAEAYANA against PERIYANA K O N E . 

Tlie actual presence of the defendant within the jurisdiction of 
the Court is not necessary if he was there dwelling at the commence-
ment of the suit, ami a temporary dwelling is sufficient ta give juris-
diction to a small Cause Court. 

Service of a copy of the snmraons on the door of tlie house in' 
which thedefendantis dwelling is one of the modes of service provided 
in lien of personal service, but it is necessary that the defendant 
should be residing in the house in such a manner as to make it pro-
bable that knowledge of the service of the summons will reach him. 
There may be a dwelling sufficient to give jurisdiction and yet not 
the kind of dwelling necessary to make a good service. 

TH I S was a case referred for the opinion of the} High jggg 

Court by J . R. Daniel, the Acting Judge of the Court November 15. 
of Small Causes of Madura, in Suit No. 1780 of 1869. l i- ^-No. 42 of 1869. The case stated was as follows :— 

This suit was brought to recover Rupees 156-8-6 due 
under a bond, dated 15th September 1866, execnted by 
defendant. 

On the day fixed for hearing of this suit it appeared 
from the evidence of the serving peon that the defeudant had 
left his house and village about two years ago, but the reason 
of his going, or the place where he has gone to, was not 
known ; the summons was served by affixing a copy to the 
housein whichtbe defendaut'sfatherandbrother resided, and 
tlie question arose whether this was the house in which de-
fendant was dwelling'and whether the,summons was served 
according to Section 55, Act V I I I of 1859. The jurisdiction 
of this Court to try the case at all depends upon the mean-
ing of the word dwell as under Section 8, Act X I of 1865; 
it is necessary that the defendant at the commencement of 
the suit should dwell within the limits of the jurisdiction. 

All that is known of the defendant is that he left 
bis village about two years ago ; his father and brother can 

( a) Present: Scotland, C. J", and Innes, J. 
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1869. given no information about him: he may be dead, bnt sufficient 
November 15. time lias not elapsed to raise the legal presumption of his 

1869^ death; he was up to date of his departure living with his 
~ father and brother, and has left his property, a share in the 

lands and house of his family. 

I was of opinion that the defendant could not be said 
to dwell iu this honse; but if I am right the plaintiff loses 
all remedy against defendant for the debt. He waited till the 
last day of the term allowed by the Act of Limitations, and 
if dismissed now he could never bring the suit again ; at the 
plaintiff's request therefore I have referred the question for 
the opinion of the High Court. 

In Referred Case No. 22 of 1864,2, High Court He-ports, 
page 304, it is ruled that residence for a temporary purpose 
without the intention of remaining is not dwelling, and con-
versely a man would be said to dwell at his house though 
absent for a temporary purpose, and in High Court Proceed-
ings, dated, 26th October 1866, quoted in Sloan's Mofussil 
Practice as note to Section 8, Act X I of 1865, he, who 
permanently resides at a place and who though absent from 
it has the intention of returning, who when there is at home, 
and when absent from there is abroad, does dwell iu the 
place of which these qualities can be predicated. 

In all the cases it is laid down that there must be an 
animus revertendi. In the present case it seems to me that 
the defendaut has abandoned the intention of returning; if he 
is alive he must be dwelling some where else. 

The explanation to Section 8, Act XI of 1865 says 
that if a person has a permanent dwelling at one place and 
a temporary dwelling at another, he shall be deemed to dwell 
at both places. This does not appear to me to apply to the 
present case. 

I t might be argued that the defendant must be pre-
sumed to have the intention of returning unless the contrary 
be shown ; as there is reasonable doubt, and I have beeu un-
able to find any authoritative ruling on the point, I have re-
ferred the case for the opinion of the High Court. 

The questions submitted for the opinion of the High 
Court. 
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I . Whether in tbe case stated the defendant can be 1869. 
said to dwell within the jurisdiction of this Court. Novf iher̂  h. 

1 It. G. No. 4•£ 

II . If the Court has jurisdiction whether service of . °f — 
summons by affixing a copy to the house is a 
valid service (the defendant's father and brother 
refusing to accept it.) 

No counsel were instructed. 

The Court delivered the following 
JUDGMENT:—The decisions of this Court and the excep-

tion in Section 8 of Act XI of 1865 establish that tlie actual 
presence of the defendant within the jurisdictiou of the Court 
is not necessary if he wastheredwellingat the commencement 
of the suit, and a temporary dwelling is giveu the same effect 
«s a permanent one. Therefore the jurisdictiou of the Small 
Cause Court in this case depends upon the question whether 
the defendaut had or bad not ceased to make his family home 
a place of residence, and that is a question of fact which the 
Judge must decide for himself upon the circumstances iu 
evidence before him. We mayhoweverpoiutout that a legiti-
mate presumption arises iu the case in favor of the defend-
ant'^ intention to returu to his family home, and the point 
to be considered is whether that presumption is outweighed 
by the length of absence and other circumstances proved. 

As to the 2nd question : Service of a summons by fixing 
a copy of it on the door of the house iu which the defendaut 
is dwelling is one of the modes of service provided iu lieu of 
personal service, aud it was clearly we think the intention 
of the provision that the defendant should be residiug in the 
house in such a manner as to make it probable that a 
knowledge of theserviceof the summons will reach him. There 
might therefore be a dwelling within the meaning of Section 
8 of Act XI of 1865 so as to give jurisdiction, aud yet not the 
bind of dwelling necessary to make a good service under 
Section 55 of the Code of Civil Procedure. And whether the 
dwelling is sufficient for the purpose is also a question of fact. 
Iu the present case We should have no hesitation in deciding 
that the circumstances as stated negatived that the defendant 
was dwelling in the family house iu the seuse intended 
by the section. 




