
HADRA.!! I1lGH COUltT REPORTS.

ApPELLATE ,JUltlSDICTION. (a)

Speci«! An1cal ~YO. ~7;) if 1871.

~11r:J:IF ~,\Ii\, oo 8/'Pci(]1 Apf'f'llrmt;
l;'i,\,\;,\])I])1 c\:>I'J ..\I. a:,d ;111,l\!J,·r S/IIIC!(11 J:f's/Jo!ir!ellls.

So t. ii,: ;1, \1:11 I i l ll l l <L,1 111 ft'll! 11e a~ai!lgt her hqsll:llld for muin te­

tl"'c,' II"L'I1';"" pe"lel:h'II",il,o!,'iv'Hcel :h'philltifY"1l hc s h
.J ]111 )"\' j-dj-.:. li,l:!l Ill'· L 1\\"'1' C\lljrt~ io.m 1 r lia t II·, .hv I.e ~ ha 1 I(d\~tl

1,L:. l; IIPol I d18 1'1\111)'.,..'10'...:; f,iC',S :--D .ten.l .»: \Y ut 10 'fr'). 11,1 opol,y,

~ :1 1:1; 1: ,\'i:"t~ ;It Tilll-\,\:lh-. \\':Iil\~ a r Tri~:lin)p 11,\' lie received

!.~ '!)1 Ti In·\ ell,'- in 'O:'illin: hint II t hs "vi e was ltH,li' lg an

)1:1,111):',1. I:"~!. It '. t ii ere». on -ve..: 1>8f, 1\',. rlt~ T·)W!I I\[tzi of Tri hin.i-

110\.\', [I) I ;1 \':ri:tl:'ll ll,'clll"at,u:l i.: t I,~:-,h IP~~ 1 1£ a LJtt'I' t I 1:1.iil ilt to
til" U ,\'l'-' t lilt li~: It:l,l di \ <Ire "j hu.': a,lld r{~p -,;bJ JIll' .l i . Or,"e !h:ee i im S

.s1~Ct' i,-'-l.';lh·f,lr.· Iill.' T,IW,[ l'~8..~i of Trichi :01' l:y, D\~fe~tddllt tli.-c;::e,l

al-» rh., [.1' (~tt~ "fiJi".)i·"l~SJlldIIJ·~eJtr'Jt~l' pa,:rl iff. iu: t:ICI'B

W:L- ''')1''[ IIG'l "f I"r I,a",~ I~ "·i,',, I it, II)i, 11i' .n Sp cia! A p ,,1;
t h I: i \\I.~ C l',t!' t:p IiI tlu atllill)ritit~s 111:li t .ere ll;ld lie II a vai.l

di\'t)rt.:,~. I'll - CcJ.llp·" S...;ill~ (lJ~ ex ues 10:\ of i h: ii,tellcio'l iuo l'IlJ

se t in ',' se 'iiI', IJIl t.ie alit .ori i~" no: t. aff -ct II", Ic~"l,t,y "f lila
rt~p \,ii ion. .r.t h HI~"l1 :"':'Olrle .l\)~·t,Jre co g,d'r t:H~ ~lr.)Cl'S~ iru.u.u a].

lQ.7," , Tifl:'; ',I:I.':t. ~1",,'i,,1 .-\1'11":11 n~"ill-t tlu- c1~I·i·itlll flf T. V.
,',~ni~ 1','"1111-;1. IIi I'rl l.ci. III'~ A"lill,~ .-'\ddllillilal Prlll<'ipal
l .v.. ",' , I ']' 11 - I' I A I '\~ '-''''' r/,q;/ ,~;I' r .\""" "t IIIII"\" v, til "'!.:'Il a" 1',"'a 1\". ","iu lJ

u:n'~, III .<1II'.IIII~ III,' .1",'1"'<' "i'tlli~ (i,>ilrt "fliJ,~ Dt-t.ric; ,Muu­
t[f "I TilI1l,·\',·II." III OJ'l~III;d ~.lIir Nil. 1;-;(j Ill' I ;:;(),.

Til" ~Illr W;,~ 1>1")II~II1. hr 1.1, "hililill' ;q~;till't. IH'r hns-
.in.l, 1,,11' d,·f'·llda"t. 1,1) ret'over Itll"~P" i)U:). h"illg- ur reurs of

Iliaillrl'''all'~t' f"r Ii v... Y~IIr, .III', '" 1",1' IIl1d hpl' IlIlIlHtJ'l':f>,i

d'Jllc;l,t,t·r. Ihl~ :2/l.J ,,Jai"lili' (a Illi""r). all,) 10 !',..Ia.lll,,,lJ rlu-ir

; ;~:It. I,) IlIailil~llallt·,~ ill Iu t.u re al. tile rate of Itllp..e~ ~ I! fler

'<1111111, as well as for FLJ.,ses"iou of <t house val ned at HIIl'ces

D,·f"lltlnnf. pl"ll,le,i thnt l st plaintiff h:vl hern divorced
1',1' Ili'll "" t ne Srh .Jaulla"y.18G:! ; tltat he was III1L the fur.her
.. t tl"· :211' I'!;tillulf ,aUlI triut, tltt')' wert', tht'I't'lore, 1I0t eu­

tid.:d Lu m.u ute nuuce. Tile purties were l\illhalUlUuduIlB.

TIIf~ MlllIsif 1'011111] that. there was no ]pgal divorce

hrtw\"'11 l st plaintiff and defendallt., and g-ave ju<lglllellt for
plailllilJ' r'r the hllll~P, allll fill' Rllpees 430, tLrl'ear~ ofl1laiute­
111111"", alP I ful' a fnt.lll'e lIl;liut,elllllt,:e at t.he rate of Rnpee8 60
pel' allllllm to 1st I'laiut.ilf till a legal divorce might take

(a) Present: Hollowayand Kindersley, JJ.



',lace, and Unreel' 30 t.o 2nd ldaint.iff till §!l\) should be mar- j~~1.
! Decn"l, , 1".
r ied and r<>lllOved by livr ~ln~\mll,l t.o Lis Lrm:,p. ·s ~I-_Y" :::,:; -

I 1 '1'1 p' . - I Q 1 A . • ,1 I?'~ l .Tlie dt'ft'l:rJ:l.nt ll.ll!,f'<l «n , _ i e 1'lt1(,lpa ,-\:~r r A nnn, 111 _

morlifyill!! tlit' origilla! decree, delivered a jlulgilleut froui

wh ic]: t he f,)!lowir:g l'n~,;ng~8 are taken :-
"The parties to thi~ snit nrc nlnharnmfLlln;lR, and the

'qrlf',tinllS for dd.e·,:ninat;(lll, t.herefore, al'<", l st , whether Isb

1,laillrdf lin" hevn Je;:I,lly divorced by def,"nrJant, au.I ~ud,

whet.her def,·n;!ant. is nut the father of the 21ld pluintdf.

" The def~nr1:~lIt uffi nu« that he mnrried ht; plaintiff in

the mour h of An::ll't. ISr,O, and discovering her infiddity

t()wartl~ u im soni e (.)111' m')II~ll. after ma.rri'lgt-', tool, her away

from tile town to a vill"g-e wh i..l: !ll·loll!!",] to him, an.I lived
tue.re with LeI' for some monr h», when J~t, plaint.iff insi-ted

nl'0n g"Oillg Im"k to the town to see her mother, not with­

~t,tlIdillg his re!,,,uted advice not. tJ do sn ; that he accord­

ingly sent. her n wuv to her mot hers house, and aomet ime
nfr.e: wards wenr I,ll Trich inopoly to get. himself re-married,

wln-re he rel·,·jv("d several Ietr.ers from Ilis relut ives and

friends at Tillnf'~'elly, informing him t.llat. l st plaintiff has
removed h--r !la,l cond notj that he i mmed iutely up peared

before the ['0,n K:i.zi of Trichinopoly, and made n written

det-luratiou Iti:f,rt" him that he had divorced l st plaintiff,

anl R')t. that. '!c,,!arat.itlll to he sent. to her by the said Kaz]

'On t he 8th J a nna ry 18():2 th ron\l:h the Kazi of the towu of
Tillnevelly, and that lst plaintiff is not, therefore, entitled to
mui u tenance.

"UnchuRtity does not appear to he a ground far divorce
in l\Illlmmrnatlan law. Tile ItL"W anthorizes u· lmsband t.o
divorce his wife without any misbehaviour on her part, and

\Vidlont.as"i~ningallY cause, hill iL sap to render a divorce

compl ..t.e, " it must be repeated three times, aud h-tweeu

each time the !,l;rioll of aile ruonth musn have iIIICrVene{l,

and in the inter vul he may take her hack either in all ex.

pressed or implied manner" (Jlacnaghteu's Muhummudan

Law, 31'd edit.ion, p'lge (0).

"Here the statement of the defendant and the evidence

ofhie 3rd, 4th and 5th witnesses go to show that defendant



)lADRAS HIGH COV"'f ltEPOltTS,

1~71. mu-le 1\ writte n r]r'claration in the shape of a letter addressed
'mre)' 1~
-(iy~t() ls~ phi II tol If, tliat lie had divorced her and reneared the

?Lili,_l_,_divllrce lhr"e tin es silcces"iI;dy before the 'I'owu Klizi of

II'dlill,)!,,,l.,·, nn.l gilt the ler r.er to he sent to l st plaillliff.

wiio wa~ re,i,iill'i' at Tinnevplly,. through the Kazi of that

1.111\"11,011 the Srn Juunmy IS[j-Z There is no evi.leuce t.hut

lst plailltltf received t.he letter, or that the contents thereof

were coro mn nicated to her in any way. Tile only witness
who W;l~ (;ited by defeu.luut to prove this point is hi:'! 6th
wit.ness. tile 'l'illnevelly TOWN Kazi, and he affirms that he
dill not deliver the letter to Ist pluiutiff.but he did 80 to her
si,ter's h nsbaud , her 31',1 witness, and this witness denies

havin~ recei ve.i any such oommunication ; but granting thaD

the dec.laration above alluded to 1U1l"t have reached the ears
of the l st plaintiff, and that it should count for one of the

t.hree repetitious of divorce reqnired by law, it remains to
eel' whether three hnve been two subsequent reperitions, as
rrtlleged hy defendant in one of the grounds of appeal, to
Huda the divorce in qnestiou valid, Defeuduuts couteuds
,tJJ,tt t.he expression of t.he divorce in the written statement
',:u,1. tile expression of the divorce in the written statement

]'111, in Ity him in this case is equivalent to the second repeti­
:;;\lll,ltlJ11 the expression of the same thing over sgvin in his
~H' .r.iou t.o t.he Lower Court, dated 5th Angnst 1868, has
[,ncwered for the third repetition ; bnt I do noj think that
f:hc expression of the first declaration of divorce, how often
if, !;liLY have been made in this snit, in which the divorce
hR,] f is contested, wonI,] amount to anything of the kind.

Under these nircnmstauces, I find that no divorce has as

)e~ taken piuce, and that fil'st plaintiff is entitled to main­

teLHnce."

Tile defendant preferred ft Special Appeal on the ground

that lhe divorce was a valid divorce under the Muhamma­
dan Law.

Scharlieb, for the special appellant, the defendant.

Sanjiva Rail, for the Ist special respondent, 'he tat,
plaintiff.

The Coart delivered the CollowiD&



fl, n. AZUl UNNIS~A BEGUM &l. CLElIIENT DALE.

JUDGMENT :~It seems clear npou the authorities that 1871.
'.. 'I' . I . December 1B.

there wus a v,l!ll! (IlVOrl~e, ill' l'o:npres,;illg t 18 expre~'IO!l ~X.-:v;;:-:fr~

ot the intention into one sent.euce see IllS Oil the uur.lrorir.ies, of J671.

not to aff,'cb t.he Ipg,dlty (If th,; rt'[llldi'lti'lli. althlH:gh glltll"--·----~

doctor s eOllsi,jer 1.1l1~ prol"·8'. im morul (Ihlilil'. ~1j7). I» 1.lloJ

prest'ut cu-e, every presnmpt.iou eXI~t.s in favl)!' (If tile r~"I).

lurity from the r.runsuur ion taking plal:e iJ'.(OI"P' ~h'" (l'l,.Ji!ii
doctor of the ilIllhammadall law. W'e uiust reverse the d~,'red

of the LJ\Ver Courts. 'I'here wil] be no costs turoughuut.

OltlOlNAL J 1!HISDlcno~. (a)

Original Suit .11'0. GS of 1SGi.

H. II. Azm UNNISSA BEQl:J\l

against

CLE~IENT DALE, ESQ., Ilecei vel' of the Carnatic Property.

Pla;n1ifi'. the Xi,·ka wir.! of the late Nawab of the Cxrnatic, sued fM
"dp."l"r,.ti·rn (If her "bsoiu:" t i.Ie t,) cerr.ain urr-rnisex (N'lH, J,~"l "lid 4i'
for ,.osSeS-iOIl or "erl,dll ,,\h~r pr","is" (~,)S £)& Ii); for d,·li"en· t;
he,· PI' d-f-u.l .nt of the Ii le de~.is «f all tire p elllj~e" ex "pt N.... I .
au-l fw CJn"eIL,tion alld dvlrvery IIp of a SllerilI', Bill of s,~ e "f l\,), I'
in t avor «f T A,;ot;llll"rtgage uf .\(JS.~,il&f;toR.U<: CII,·ufa.
mort.c ag« of x ,.4 to A, A ; alld of "il a'''knll",,"t, I,y T A. R &' ce.,
or A. A to clef'- n.i..nt ~,h" <;la"tll'd litis relief under all alle;:ed I'i ft [0

hal' byt""lat,:r:",,,,,llonor aHlutthd ,;til Ja,uary IKiil. U~lell,la:\t

srid (an" it \\,"S '" f ..un.i ) as 10 Xos. ~. ii and ,i,-that he h.id never
had all,·t ,ill~ to do \\ ith .he "lid p.vrnia-s or w ibh lilt> li,le·d",'d, t,,,.re.
of. As in t.le Ililwr premise-. t IHJ.t lile s~ veral us-igmueuts in hi... posses­
ai"11 werelll,det, l'ltt' »s Rev-iver of ih« C"rllati,; pro:,,·,t".II11der Act
XX.X of I Kf,ll, lut tuar lIP had 1I0( oblainod po-s 'BSI·JIl of the "aid PI''''
mis-s 1101' of an" of tile tit!., deeds ih-r-of, except til'" SIJeriJi'g Hil! of
s,rI" of tlte ~',Ith ~"vem .er ! ~55 [s<lJe_ were set tl «] raisin" th. follow­
ing qlles:i"ns :-\\' he.h-r the gifl wa« untie <I" a leae.l ?WIJedlel'. i: 8,),
it was v.i i id ll.C!.,inst er"di'"r, ,,1', "r BU"S fIll"nt f'llr,-1la~,'r" for valu.ible
cous:<Iet'>,tj'JIl fr.un, tile d.mor? Whetlter the girt w", revocabl"-'Iu,l
rMv"k~d ? IVnether def,·nd" ut h t', Or "fer hold, pos-o-saiou ,I'! all or a',y of
tlte title deeds of .'\",0;. z , 5 IJnd (j? An I Ja,tiy, I\'hclh'''r plaiu.ifl'< c .uiu
was "idler wh.illy or ill p r-t barei by ~"I XIV of Ji)f)!!? Held, th . &

eo.npl-t.e gi t Ita I be,," umde all'] lIut revele-d. T',at it WdS ""li,1
a.gaiu~t Ihe c'""it"r~ of 111" d'JlIIJl' and al~o (a, tile dllll"1' und ,j"n"e \\'61'&

born .\luh'llllJlIadan,) "g,illsr slll""qqellr purel>as"r, for val'lable "011 •

• i,l,mlli"n fr"ffi Ihe dOIl<lI'. Rut tilal t1efen,Llllt had n,,"er ball fl""s 8.
si<ln of the tide d"etls of X"S ~. 5 & 6, su tlLtt tlte suiteoll1d "ot b,
m,i"tailled as re~<ll'tls tl,e"l ; and tl,at it was barred, liS to ~V8. I, a
aud 4, by Sec. 1, Cl. ! 6 "f Act XI V of 1(j59,

Under MIIIIHllllna,lan Law "in the instance of a wife who mal' !rive
a hou,e to hal' Itllsotl'U til,,, 'b'i f[ will li" go"u, "I:houdl sha ('OflllnU6 to)
ocoupy it aloug wiLh her husbanJ anJ keep all uel' prop~rty ~uQrdin, lie.

((I) Present: Bilt/eaton, J,




