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MADRAS HIGH COURT REPORTS.

APPELLATE .JURISDICTION. (a)
Special Appeal No. RT3 of 1871.
SHUERE SATo . eiieieensiinneneesane . Special Appellant.
I rr

Usavamin AnnLn awd another. Special Respondents.

Sat b oa Mabim nadw fenvide avainst her husband for maintes
poee Defenian: peciebtha b had vivoreeUsh: plaintiff on hesd h
Jonmory 1620 Bodhoabe Lower Courtsionn 1 that no divoie: hat taken
Pra e upor the tollowing fues :—=Detend it w ntro I'rici opoly,
Pa dos s wire b Tionevellve Waile ar Trichinopily lie received
Ltovsirom Thinvelly o onoins himviht his wie was lewling an
Jrarad afes T therenon went before the Towa Kdzi of Tri hino-
poty, arnl s a wrinten deelirabon ia oesliipe of aletter £ plin ity tg
the e Tees toad e ol divore d e anel repeste v s divorce theee tim 8
stee s Teely before the Towa Wdz of Teichiopiiy. Defendant divecied
also tha toeths ofdivore sl hese ot o th pain M s there
wis to vl nes ot her hacing s eived b L npon Spocial A pesly
the: i war e epon the aniorities bt tiere had e noa valild
divorgs, Ta- conp-ssing th- exowes don of ths dntention ino cna
B2 tinoe seans, on the anthori fes, nor t alfeet the lezality of the
rep uitilon cblongn some dostars co salr tie process fmuaeal,

IS wax o Soeeial Xopeal st the decision of TV,

Ponna-d or Dilkad, e Aeting Additional Principal
Sicde A of Tyonevc vt Revnlar A}ilvv:x] No. 386 of
18534 moniving tue deeree of the Conrt of the District Mun-
st of Tonnevellv o Oricinal 3uit Noo 186 of 1867,

Tae suie was brongas by Ise plainnfl against her hns-
Band, tioe defendant, o recover liu;wes 50U, buing arrenrs of
winditenance for five vears due to her and  bher unmarried
drnghiter, the 2od plabrifl (oo minor), amld to estabhsh thelr
ight to mandenanee in future an the rate of Rupees 211 per
wenn, as well as for pussession of a house valued at Rupees

R

D fendant pleaded that Tst plaintiff had been divorced
Uy B oo the 8chi Januarye 1862 5 shat he was not the father
ot tue 2l plataniff , aud that they were, therefore, not en-
titded to maintenance. Tne parties were Muhummadans,

The Muusif fonnd that there was no legal divorce
between Ist plaintiff and defendant, and gave judgment for
plaiatiff for the honse, and for Rupees 430, arrears of mainte-
naaee, and for a future maintenance af the rate of Ruapees 60
per aunwm to Ist plaintiff til a legal divorce might take

{a) Present : Holloway and Kindersley, JJ.
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1 o Ainfi ] ahe s , ar- 1871,
place, and Ropees 36 to 2nd plaintilf till she shonld he mar Dol L

SO NeuTh
S o of 1871
The defendant appealed. The Principsl Sade Ansin, ju__¥ &

ried and removed by hier iusband to his Louse.

modifying the origtual  decree, delivered 2 judgment from
which the following passages are taken :—

“The parties to thissuit are Mahammadans, and the
‘qnestinns for deteemination, therefore, are, lat, whether st
pluendf bas been legally divorced by defendant, and 2nd,
whether defendant 15 oot the father of the 2ud plaintiff.

« The defendant affirma that he married st plaintiff in
the mounth of Anenst 1840, and  discovering her infidelity
towards bim some fonr monthsafrer marriage, took her away
from the town to a village which belonged to him, and lived
there with her for some monthe, when Jst, plainiiff insisted
npon going back to the town to see her mother, notwith-
Btanding his repeated advice not ty do so 5 that he accord-
ingly sent her away to her mother's honee, and sometime
afterwards went to Trichinopoly to get himself re-married,
where hie rec-ived several letters from his relatives and
friends at Tinnevelly, informing him that 1st plaintiff bas
remaved Ler bad  conduet 5 that he immedintely appeared
before the Posn Kdzi of Trichinopoly, and made a written
declaration before him that he had divorced 1st plaintiff,
and got that declararion to be sent to her by the said Kazi
on the 8th Jaunnary 1862 throngh the Kdzi of the town of
Tinnevelly, and that st plaintiff is not, therefore, entitled to
maiutenance.

“Unchastity does not appear to be a gronnd for divorce
in Mubammadan law. The lsw anthorizes a* hasband to
divorce his wife withont any misbhehavionr on her part, and
withontassigning any canse, but is says to render a divorce
complete, * it mnst, be repeated three times, and between
each time the period of one month muss have intervened,
and in the interval he may take her back either in an exe
pressed or implied manner” (Macnaghten’s Muhammadan
Law, 3ed edition, page 60).

“Here the statement of the defendant and the evidence
of his 3rd, 4th and 5th witnesses go toshow that defendant



MADRAS HIGH COURT REPORTS.

made a written declaration in the shape of a letter eddressed

Nt 1ss plaiusifl, that he had divorged her and reveated the

divorce three times  successively before the Town  Kdai of

Trichinopoly, and got the letter to be sent to Ist plaintiff,
wiio was residing at Tinnevelly, o through the Kézi of that
town, on the 8tiv Jannary 1862, There is no evidence that
Ist plaintiff received the letter, or that the conteuts thereof
were communicated to her in any way. The only witness
who was cited by defeadant to prove this point is his 6th
witness, the Tinuevelly Town Kdzi, and he affirms that he
did not deliver the letter to Ist plaintiff,bat he did so to her
sister's husband, her 3rd  witness, and this witness denies
having received any such commanication; but grauvting that
the declaration above alladed to must have reached the ears
of the lst plaintiff, and that it should connt for oue of the
three repetitions of divorce required by law, it remains to
see whether three have been two sabsequent repetitious, as
alleged by defendant in one of the grounds of appeul, to
sender the divorce in qaestion valid. Defendants coutends
tiat the expression of the divorce in the written statement
tuut tue expression of the divorce in the written statement
piit in by himin this case is eqnivalent to the second repeti-
tiomand the expression of the same thing over aguin in his
netition to the Lower Court, dated 5th Angust 1868, has
gnzwered for the third repetition § but I do nos think that
the expression of the first declaration of divorce, how often
it maay have been made in this sait, in which the divorce
iteulf is contested, would amount to anythiug of the kind.

Under these cvirentstances, I find that no divorce has as
yei taken place, and that fiest plaiutiff is entitled to main-
terunce.”

Tire defendant preferred a Special Appeal on the gronnd
that ihe divorce was a valid divorce under the Muhammas
dan Law.

Scharlieb, for the special appellant, the defendant.
Sanjiva IRau. for the 1st special respondent, the 1st
plaintiff.

The Court delivered the following
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JUDGMENT :—]t seems clear upon the aathoritieg that 1871,
Deczamber 18.
STATNG S

of 1871,

there was a valid divorce. The compressing the expression

of the intention into one sentence seems on the aurhorities,

"

pot to affect thie legnlity of the repndiation, although some
doctors consider the processe tmmoral (Baillie, 207). Di tne
present case, every prestmption exisis o favor of the rego-
larity {rom the transaction taking place before she qualifi«d
doctor of the Mahammadan law. We must reverse the decrea
of the Lower Courts. There will be no costs thronghouar.

OuigINaL JuRrispicrioy. (a)
Original Suit No. 68 of 1867.
H. H. &zix UxsNissa Brgry
against
CreMENT DALE, IisQ, Receiver of the Carnatic Property,

Plaintiff, the Nirka wife of thelate Nawab of the Curnatic, sued far
& declaration of her sbsoluie title tu cerrain premises (Nos, 1,28 andt 4 ¢
for yosses<ion of certain oilyer prewmis-s (Nos H & 6 sfor delivery t;
her by d-f-ud:.nt of the i le de=dls of ull the P emises ex upt Noo 1 s
and for cancellation and d-livery up of a Sherif’s Bill of Sa ¢ of Nn. If
in davor of T A, of o nrtgage of Nos. 2,0 &6t R & Co. s ofa
mortzage of N 4to AL A jand of il assigniments by T A R & Co.
or A. A to defenaant She claimed hig relief under an alleged ¢ift o
her by tae lat: Nawab onor asoub the 6th Ja wary 1851, Darendan t
suid (anit it was sofound) asio Nos. 2,5 and i, —that he had never
had anyt ing to do with the siid prespis=s or with the title-deeds tnepeas
of. As totue oilier premises that ne several assigmments in his posses-
gion were mule tH i as Recviver of the Carnatic pro.erty, usder Act
XXX uf 1858, tat that he had not obtuined po<s-ssion of the suid pre.
miscs nor of any of the titl: deeds thereof, except the Sherili’s Bil! of
sale of the 2th Novemoer 1855 [s<ues were settl-d raising the followa
ing questins :—Whe her the gift was made as a leved ?\Wiether, i+ 8o
it was v.iid acainst creditars ofy orsuhs qu«’nt purehasers for vahmbl-‘;
cons:deration from, the donor 2 \Whetlier the aiit was revocable——anid
revok=d ? Whether defendant his, or e®er had. pos<ession ¥ all or any of
the title deeds of Nos. 2.5 and 62 An 1 lustly, Whether plaimiff«¢ wim
was ~ither wholly or in pirt barer by dct NIV of 1559 ? Held, tha
eomplete git hai been made and not revoked.  Tout it was vaiil
against the ereitors of thes donor and also (as the donur and don-e ware
botn Muhmnnmadans) aginst subxeqient purchasers for valnable con.
sideration from the donor. But that defendant hiad never had poss 8-
sion of the tiile deeds of Nog 2,5 & 6, so that the suit could vot by
m dntained as recards them ;and  that it wus barred, as 10 Nos. 1,3
aud 4, by Sce. I, Cl. 16 of Act X1V of 1359.

Under Muhammadan Law “in the instance af a wife who may give
shouse to her hushand ths gift will be good, al:hough she connnue to
ocoupy it along with her husband and keep all krer property therein, bes

(@) Present : Bittleston, J.





