MADRAS 11IGH COURT REPORTS.

ArPRLLATE JURISDICTION. () -
Special Appeal No. 433 of 1871.
CBEMIYARAKEL aliad AvAKEL KoNi
Kornyanr.

Vavawa Pawaspatu IMoicnt Avvan... Special Respondant.
Suit for radampiion of an oiti by an alleged purchaser of the sams,

and for toeovery of land on which nehud parchusel a kdnam. The
d-Lonce was tint bhe purchiwe was macls by the father of tha 1st defen~
dan, aned that the pluniiil was, constru-tivelv, a mere trusiee. The
ALunsif drevend for the plaintilf, and the Principal Sair Aminreveraed
his dosre : beuse the sudt was not brought within a vear of a release

}S/)eczul Appeliant.

of tio properiy froam attachmont under a clidm of the defendants,
which a tactiment was muls in execution af two decrees for money
ardinsg the prasent plainiiff. Teappsured thitin the procesdinegs hid
velesing tha prop oty {rom attichiment ny noties was  issueld to the
iwlgm ent-bbtor (present phintids.  ITHi that the decision of the
Pilucipal Salr Amio was wrony o the pres b case, the claimnts in
poszession wWore ot =0 ac-oading to anvof themodes of derivation
which Section 245 rnimerates ag anmhovizing the eoniinnance of the
posses<ion and the dismissd of the ¢'aim. The possession was 1 the
clainnt+, an | there w.s noihing in the rightsot the judgment-dettar
which couli mak: soch possession his possession.  Tuis being so, even
assutuing that he was « paty to the order made, such order could not
be suid to heagtinst him jiwcwse hiscidim way one which eould not
have bern determined by any order m e nnder Soction 246, Tue order
50 wade was porfectly consi<tent wivh his present cont ntion.
Special Appeal No Dal of 1868 (4, M. . C. R., 402, disiinguished.
1871, TH[S was n Special Appeal against the decision of J. K.
Decemier 6 Rawen N, the Prtueipal Sade Aintn ot Calicat, in
A No. 435
of IRYR R

Regnlar Appeal Nou 285 of 1870, reversing the decree of the
Conrt of the District Muaunsit of Calicat in Original Sait No.
199 of 1803, - o ) -

The simryas-bronght to recover, with arrears of reut,
five parvelz of I:iml, of which Nos. 1 t0 4 were plaintif’s jeom,

»

and hedl by the defendants on ottiy aud . No. b oue oo which
plaiutiff bl a kidbaiam elaim, on payment of the otti and
kdnam amoms Toe platntiff alleged tht Koyali (deceased,)
the father of the Ist, and  grandfather of the 2od and 3ed
defendants, el 1 the lands Noso 1 to 4 on otti, and No. 3 on
atmple tense. The It deferndant  answered that the jenm
and kdnam rights alieged by the plaiutiff were acquired by
her (-t ddefendant’s) futher IOvali ta plaintifl’s name @ that
platutiff had vo vight to the property, and thut the snit was

(a) Pieesnt : Morgad, C. J. and Holloway,J.
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barred by the Act of Limitation, as an attachmeunt of this
property for a debt dae by plaintiff was released on her
application on the 25th Febraary 1867, and she present suit
was not bronght within one year from that date.

The Mansif decreed for*the plaintiff,
The 1st defendaut appealed.

The Principal Sadr Amin, reversing the decree of the
Muupsif, said—

«“ 1 am clearly of opinion that this sunit is barred by Sec-
tion 240 of Act VIIL of 1859. The plaint property was onca
attached at the instance of a third party for plaintifi’s debt,
aod the present l¢b defendant appears to have laid claim to
it, and had the property released from attachment,—vide
Bxhibit No. VITI. The prosent suit was not bronght within
one year from the duzte of that order, and it is, therefore,
clearty nnsnstainable. I reverse the Munsif's decree, and
dizusigs the origival suit with all costs.”

The plaivtifl appealed to the High Conrt against this
degree of the Principal Sade Amin, apon the grounds that
the smt was not barred by the Law of Limitation, that the
piainciif wue no party to the proceedings under the attach-
meut, ard was aot sammoned as a party or as a witness in
the cass. nor wus any uotice given to him,

0" Sulitvaa. for the special appellant, the plaintiff.

Tre Advecute General, for the special respondent, the
st cefendant.

The Conrt delivered the following

.
JoneuEst.—The snit was for redemption of an otti by
and alleged vurchaser of the jenm and for recovery of land on
which he had purchased a kdnam,

The Munsif decreed for plaintiff, and the Principal Sadr
Amin reversed his decree, because the sait was not bronght
withiu a vear of 3 release of the property from attachment
unaer a claim of the defendants. The attachwent was made
in execution of two decrees for money against the present
plaintiff,

vi.—33
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1871, If Section 246 is applicable to the case, it seems plain
Bie-”ib-er—ﬁ'—tlmf a new period of linitation will not be given by a second
4. No. 433 D0 pert ‘ g J
of 1871, order upon a second attachument.

So to decide would be to reader the rale qnite illusory,
Like all other periods of limitation, this will, of course,
coutinue to run, and can only be interrnpted by modes pre~
-geribed by the awthorisy which epacted the rule.

The defence to the snit and presumably the ground of
-seeking the release from attachment is, that the purchase
was made by the father of sy defendant ; that plaintiff was,
in fact, constractively, a mere trustee.

It appears in the present case that notice was not issned
to the judgment-debtor, and that he was mot a party to
these proceedings which ended in the release of the property,
unless the word party must, nnder this section, receive an
extended interpretation. The point decided in 4, M. H. C., 472,
was that an order prejudicial to the right of the judgment-
debtor would put him, as well as the claimant, to his action
within the year ; becaunse, within the meaning of the section,
he was a party against whom the order was given. In the
present case, the claimants in possession were not 8o according
to any of the modes of derivation which the section ennme-
rates as anthorizing the continnance of the possession and
the dismissal of the claim. The possession was in the claim-
ant, and there was and is nothing in the rights of the
jndgment-debtor which conld make sach possession his
possession. This being so, and assaming, as for the present
purpose we seem bound to do, that he was a party to the
order made,” we are clearly of opinion that the order so mads
cannot be 8aid to be against him, because his claim ia one
which could not have been determined by any order under
Section 246. The order, so made, was pot only not against
hia present contention, but was perfecily consistent with it ;
and, if its existence had been found afficmatively, it coanld
bave had no ivfluence upon the resnlt ; it would still have
been the daty of the conrt to release. because the possession
was neither in trost for, nor en account of, the jndgment-
debtor. We are, therefore, relieved from saying anythiog as to
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the case 4, M. H. C. R., 472. We think shat an order ad«
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D
mitting & chyim which must have been admitted whether - S A No i35

the plaintitls (Jndvment-dahtor 2} conteotion iswell or ill-
founded, cannot be an order against himso as to pot him to
& period of Hmitation other than that to which his original
action was subject. It might be otherwise if he had been
present and promoting a contention of the decree-holder
which, if well-founded, world have justified the continnancs
of the attachment. We shonld, but for the case referred to,
have had great difficulty in saying that he was a party to
the order at all, but we think that this case may be decided
without touching the ground of decision in that, All the
judges there assume that the order was antagonistic to the
title of the judgment-debtor and subsequent plaintiff. Here
the case is manifestly otherwise. So far, therefore, as the
it for redemption is concerned, the decision of the Princi-
pal Sadr Amin seems to ns wrong.

The case of the kénam is apparently sabject to the same
observation, for it does not seem sthat there has been any
pretence of the possessors being persons paying rent to the
jondgment-debtors.

The decree of the Princtpal Sadr Amin onthis prelimi»
nary point mnst be reversed, and the sait remitted for deci~
sion of the appeal on its merits. The costs of thie proceed-

ing will be costs in the caunse, and be provided for on the
pessing of a final decree.

of 1871





