KORAPER NAYAR ¢. CHENEN XAYAR.

APPELLATE JURISDICTION. (a)

Regular Appgal No. 120 of 1870.

EnramMBarPALLI KoRAPEN NAYAR
aod 2 others. } Appellants.

Brampipattt CHENEN NAYAR
and 9 obhers. }Resp ondents.

In Milabar the word ** taverai” has several distinct meanings. In
the fumi:ies of the princes all the houses have separate property and
thae senior in sge of alk the houses sacceeds to the Riyaliy with the
proverty speeially devoted to it. This moda of succession may be re-
garded as rather due to public than to private law. Privite families
have sometimes adopted thesame ecustoms, but thereis the strongest
presumption againat the truth of this in the caseof a privare fami'y.
Families beeoming very numerous have oft:n solit into  wva:ious
branches ; in the linguaze of the people ¢ thars is community of
purity and impurity betwe-n them. bit n» commanite of preperty.!
In the only sense of tha word with which Courts of Ju-tice are con-
cerned, people so related are not of th= same tirwad. Where thera
are several honses bearing the same original tarwdd name, but with an
sddition, and there is no evidence of the pising of a m-mber of one
house to another : thers is tha strongest ground for concluding that
separation has thistuken plsce.

HIS was a Regnlar Appeal agninst the Decree of F. C.

Carr, the Acting Civil Judge of Calicat, in Origival
Suit No. 1 of 1870.

The Suit wns bronght ty obtain a decree declaratory of
the plaintiffs' right to be cousidered members of the
Erambapalli tarwé .

The muin defence set np was that the plaintiffs be-
longed to a separate family called strictly the Erambapalli
Parasherri tarwd !, whereas the defendants’ family was
atrictly called the Erambapalli Vadakanjerri tarwél, and
thao ;hnngh they were descended  from a common stock,
yet that thess were in realify separate tarwéds, to whom
.ahhnngh they [the defendants] acknowledged thas there

was community of pollation [Puala Samandlmm{. they
pesected tht there waa no commanity of interest M.n«l.ul-
samandham]. and conseqnently that although the plaintitfs
hnd the name of Erambapalli, they were not entitled 1o he
deelarad nnandravans of their fuwily, viz., the Erawbapalli
Yadukaujerri.
The issue settled wan—
{9/ Present : Hollowsy aad lanes, Jd.
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Whether the plaiotiffs had a right to a share of the

November 27. Property  belonging to the ** BErawbapalli turwédid,” as
< 4 Xo 120 ulleged in the plaint.

LG

The Civil Judge was of opinion that the plaintiffs had
made ont their title to be considered members of the Eram-
bapalli tarwad, and thas as auandravers of the tarwdd they
had a claim upon the tarwdd laud, in accordance with the
law of Malabar.

The defeudants appealed.

At the 1st hearing of the appeal the High Court, in
referring certain issues, delivered a judgment from which
the following is extracted :—

“ The decision that the plaintiffis are of the same
tarwd 1 does not settle the qnestion. Is may be that they
are of the same tarwdd and of different taverais, and that
each lias perfectly separate property. We see no reason
for dissenting from the view that the tarwdlis the same
and we feel it necessary to refer the ixsnes :—(1). Do they
belong to different taverais of the same tarwdd and what
taverais ?

(2). Haseach taverai a right to separate enjoymert
of property, or is the whole property of the family in juiut
epjoyment ?

(3).  Over what property, on the result of these find-
inge, have the plaintiffs a claim to enjoyment as family
nroperty 2’

The Civil Judge (G. R. Sharpe) in retarning findings
apon these issnes said :—

“ Using the word Taverai in its strictest meaning there
ia no donbt, and plaintiffs themselves mnst admit that they
and defendants are not the same taverai, . e. are not child-
ren of the same mother. It is necessary in this soit, how-
ever, to go farther back than the mother, and plainsiffs point
to one Ittiala Amal asthe common ancestress of ‘themselves
and of defendants through her two daughters Unnipert
Amab and Disbichi Amah. Defendants on the other hand
deny any such common descent and state that “ no.com-
mauity of interest hag existed between them and plaintiffs’
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aneertors from a very remote time.” The evidence appears
to me to be in favor of defendants’ contention. [He then
commented at length npon the evidence and arrived at the
couclusion—7 “That no commnuity of interest exists between
plaintiffs and defendants, orsin other words, that they belong
to different taverais, possessing a right to the separate
enjoyment of property, that of the former being called by dis-
tinction the Trambapalli Parasherri and that of the latter
the Erambapalli Vadukanjerri Taverai.” < Consequently
I also find the non-existence of any family property to which
plaiutiffs have auy claim in common with defendants.”

Upon these fiudings the case came on again for final
hearing.

The Advocate-General, for the appellants, the defend-
ants.

J. H. S. Branson, for the 1st and 2nd repondents,
the 1st and 20d plaiutiffs.

O'Sullivan, for all the repondents, the plaintiffs.

The Court delivered the following jodgments :—

HoLroway, J.—The guestionis whether we can come
to a conclusion adverse to that of the Civil Judge thut these
plaiotiffs and defendants are not of the same tarwdd ; nsing
that word in the sense of a body of persons with communi-
ty of property and common rights of the eldest to succeed
to the management of it. It was scarcely attempted to
show that the Civil Judge’s opinion of the worthleas
character of the oral evidence is unfounnded. The docnment
A is really susceptible of a doable explanatiba, and the
undisputed facts that there have long been separate houses,
that there have been dealings as persons with separate
proprietary .interests, are strong in favor of his conclusion.
The management of Chandn, a male of a distant branch, and
the restoration of the managexhenf; to one of the defendants’
branch when old enough to assnme the post, is really in favor
of the samwe conelusion ; for it is uadonbtedly 'the accepted
pepular view of tarwad-property, that,” on the extinction of &
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particnlar house, it goes over to other houses traditionally

* conneeted, bt Jong severed in point of rights of property.

1n Malabar this word “taverai” has several distinet means
ings.  In the families of the princes and notably in that of
the Samutiripad Rajah, all the honses have separate property,
and the senior in age of all the honses succeeds to the roy-
alty with the property sepecially devotel to it. Other
prineely houses follow the same rale, aud this mode of
succession may be regarded a3 rather due to public than to
private luw.

With that minicry of the cnatoms of the greas as common
eliawhere a3 in Malabar, private families have sometimes
adopted the same castoms. The more common case, how-
ever, i8 of their having  pretended to have adopted shem,
when some ambitious and wserupolons yawior member seas
& pecnniary beuefic in setting up such » cnse. It may be
eafely asserted that in the case of private families there is
the strongest presamption against ite trnth.  As in all Hinda
Jaw, 80 ia the archaic form of it which exista in Malabar, the
first conceprion of a family is of an indissoluble anity, a
mere aggregate with no separate rights, living noder one
head, nuited more especially by their connexion with the
same sucra.  [n Malabar, as elsewhere, the inconvenience of
this state of things has made fiself felr, and tannlies bhecome
ing very numerons have split into varions branches, have,
in fuct, become new families. The common speech of the
people is the best evidence of cnstomary luw, nud wiren they
epeak out of Courts of Justice they are often truthful enongh,
Every men who has conversed much with Malayalis mnat
have lienrd the very common exprer<ion in answer to the
guestion— [s such a man of your tarwéed 2—** There i3 com-
* muairy of parity and impurity between 08, bat no com-
* muuity of property.”  In one aense of the word people so
related are 8:ill of the same tarwdl ; in the only sense with
which Courts of Justice are concerned they are uot.  Where
there are several houses bearing the same original tarwdd
pame, but with an addition, aud therd is no evidence -of the
passing of a membes.ofone house to another ; there inshe-
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strongest ground for eonclading that this eeparation has 1871

y : . November 27,
taken place,  Where, as in & case receutly decided by the R A No 120
Cuief Jusuice  and myzelf Yfrom the same Conrt (@), un at-  of 1870.
tempt is made to set np a family rale, and more  e-pecially
by contract, exclinling the Karvavan from all management
of property, slthongh the senior of the hunses invariably be-
comes karnavan, sach an attempt can scarcely ever sncceed.
The presnmption of unity and of the existence of the ordi-
wary rule is too strong.

It seems to me that the evidence shows precisely the
case of severance which I have described. Oune of the several
branches having become better off than another, that other,
by virtue of the ambignity of a word, is secking to reap
shat which it has never sown, and to which, on the trne un-
derstanding of the customs of the people, it is wholly nnen-
titled. I would declare that the plaintiffs and defendants
were originally of the same tarwéd, but that there has ceased
to be community of rights of property between them. The
plaintiffs should, I shink, pay the costs thronghout.

InNES, J.—1I have felt some difficalty in coming to an
opinion on the evidence of this case fron a want of fami-
liarity with the cnstoms of Malabar. Ouo cousideration [ am
not prepared to dissent from the opinion of the present
Civil Judge, formed on a careful weighing of the evidence,
and concur in the judgment of my learned brother and the
declarations proposed to be muade. 1 agree that plaiutiffe
sbould pay the costs thronghoas.

Appeal allowed.

(o) The cans referred to would apposr to be that reportad at p. 401
of this Volume.—[ Ed.}





