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The plaintiff appealed in Special Appeal No. 401
At the first liearing  of the appenls the High Conrt. re=

s/u?r/ .

ferred the followimg issue rto tite Civil Judge.— Whether S N 300

thete was u birding and peculiar custowy in the Pamily, de-
priving the senior member of all matagement of the pro-
perty and vesting it in the braueh karnavans.”  The Civil
Judge tonud that there was ho sich custom.

Upon this return the appeals came on again for heating
together with the following—

Bpecial Appeal Nos. 388 and 372 of 1870,
Special Appellants.
e No. 308,  and
s Speeial Respondents

in Ne. 872
Spezial Respondent
Avaveeartt Egaxatua Tuavar {in No. 338, and
Kanrnavay SHANGUNI....... veens | Special  Appellant

in No. 372

THiPENS sob CHELEN abd anothet

These were Special Appeals agaivst the decision of G.

R. Sharpe, the Civil Judge of Calicat, in Regular Appeal
No. 320 of 1869 ; modifying the decree of the Court of the
Principal S8adr Amin of Culicnt in Origival Sait No. 16 of
1863.

Special Appeal No. 449 of 1869.
ExsNATHA SHANGUNL.....Special Appellant.

AvamraLnr Exanatsa
APPUNIL.

} Special Respondent.

This was a Specisl Appeal against the decision of I. V.
K. Ramen Nair, the Principal S8adr Amin of Calicut, in Re-
gular Appeal No. 66 of 1869, coufirming the decree of the
Conrt of the District Muauosif of Pattambi in On"mal Suit
No. 64 of 1860.

Civil Miscellaneous Sp\eczal Appeal No. 58 of 1870,
SHANGUNL cviviees vevetinn oen. . Appellant.
APPUNI...'.‘.'...r..........‘.‘....'.‘.'- .‘.'.....a....]fGSpO)Zd@?lf-
This was an appeal agaiust the order of C. R. Pellr,
the Civil Judge of Calicat, dated 12th November 1869,

coufirming the order of the Court of the District Munsif of

Palghds, passed ou Miscellaneous Petition No. 1242 of 1869.
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1871 The same question being at issne in all these snits, the
Moy 8
}{:;37 appeals were heard together.
{ A Nos 339 ; - ,
H”l 33;; o The Advocate-General, for the appellants in  Special

372 of 18705 Appeuls Nos. 401 and 449, avd in C. 3. 8. A. No. 56 ; and
84;34&’ ('lilt 5 for the respondents in 3. A, N8, 359.

. 4. No. 55 N . . .
of 1870, 0" Sullyvan, for the appellants in Special Appeals Nos.

335 nud 339, and  for the respoudents in Special Appeals
Nos. 461 aud 449 and in C. M. 8. A. No. 56.

J. . 8. Branson, for the appellazts iu S. A, No. 372,
and for the respondents in 8. A. No. 338.

Surnjive Rau, for the respondents in S. A. No. 372.

The Court delivered the following judgments 1 —

HoLioway, J.—On the issue referred the question is
whether there is a biuding and pecaliar custom in this family
depriving the senior member of all management of the
property and vesting it in two persons called the branch

karpavans. The Civil Judge has found the contrary on a
considerable amount of evidence, and his decision is concla-
sive upless,as the Advocate-General contended, the contrary
has been so irrevocably fixed by judicial decision as to pre-
vent the matter from now being open to question, and this
decision on the matter of fact bad in law as opposed to
binding decrees of competent Courts.

The basis of all these decrees is a certain arrangement
alleged to have been made by a former head of the family.
The docament by which this arrangement was made and
upon which all the decrees unfavourable to the senior member
are based following C (1826), is a docament by which the
management of certain items of property is asigned to & par~
ticnlar person, called for the parposes of this case the branch
karnavan. There appears to have been a second of the same
purport in favor of another. It must be observed that sach
arrangements are not nocommon in families following the
ordinary rale, and their existence i9 not the most slender
evidence of the prevalence of anything but the nsual cnstom
of the family. Farther, it is undoubted law, as stated in the
eatliest of these docaments, that the head may modify such
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arrangement when hie pleases, and we have recently exprersed 1871,

a stroug iuclination of opinion that the doctrives as to the f},[,(;: f:'

power ol rennnciation do uot appiy to a perzon in theS. 4, Nos 309,

position ofw Malabar karnavan (¢). . This was the distinat ;?;‘Q;)fgft(zd

opiuiou of the DProvincial Cdart in the earliest of those 449 of
o . 1869 & C. M

docaments, and the Provincial Court was at that time g° 4" N 55

composed of meun (among thew Steveus, n friend of the  ¢f 1870

Duke of Wellington) very well acqnuinted with the cnstom

of Malabar. This doctrine is repeated by the Sadr Conre,

by the Principal Sudr Amin of Calicut, who goes on the

agreement not having been set axide, and by Mr. Strange, in

his judgment, who treats the agreement as being merely a

specific declaration of what the Law of Malubar would

otherwise have enforced, that the sale or encnwmbering of

property without the assent of the junior members, or at

ull events of the senior anandravan, 18 not permissible (D).

This opinion as to the Law is important when we cowme

to scratinize the binding character of the judgment in

quession. It is another very carions rale of Law, long sup-

posed to be binding, that 8 man caunnob turn out his own

agent without a special snit for the parpose. 1 have seen

many decrees based npon this strangely absurd doctrine,

Qune, I remember, in which the Zamorin wanted to disallow

further acts of his predecessor’s agent, and the snit was got

rid of because this conld only be done by first removing the

agent by regular sait and paying a stamp on the whole pro-

perty, which mast be included. Dozens of Pagoda cases have

been decided in the same way, and show an opinion as to

the effect of contracts which must have an important influ-

ence in determining the weight to be given to these decisions

a8 to stadns. The same doctrine runs throngh the decision of

Mcr. D’Silva, the late Principal Sadr Amin of Calicnt. He

admits the power of the head to getrid of his delegating

order, but states that he has not done so,—an opinion which

wonld be incomprehensible without understanding the strange

views of the law of ageney for many years administered by

the Malabar Conrts. I remember prodncing a startling effect
upon all the practitioners before me when I decided, I am

(2) See p. 145 of this Volume,
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afraid with un respeciful expressions az ta the vensralle,
dactrine, that a man cayld temuave his own ageud, Reading

AL Now moad] hese Judgments, witly the vidws of the Judges as to the

4”!,3,‘7"‘.‘ and Lindinyg ahargaier of sucl agreements, it seenyy to me qfibe
T2 of VRa;

444 ()f

Ty possitle fo sy that o hinding, deciston upon the status of

'3“3. &\,‘-7- M. thy family conld alous have led to the decross passed.
[ N0, U

_of 1

Farther, thare are conflicting decisions on this very
point of statis, and with coutlicting decisions io Buglisn Lnw
there can be no pretence of an estoppel. The order of the
Peovipgipal Gourt is a disr:iuun decision  that this family is
boand by the ordinary law of Malabar,

The question of how far the matters of fact which are
stated as objective grounds of the decision are-res judicata
is still a watter of warm controversy, and Unger, snpported
by.several other great jurists, has in his cogent maouner
(§ 133) strongly attached the doctrines propounded hy
Saviguy. and supported by Vangerow,Windscheid and others,
Iv is andonbted that Unger's views are more accordant with
the view of the law entertained by DeGrey, C. J., while those
of Suvigny are more accordant with the modern Eoglish
cases. Ivis impossible to mistake the extreme danger of so
great an exteusion, but I will only say, as it is sufficient for
the present case to say, that those who follow Savigey admif
that it wnst be eonfined to such grounds as the Jndge has
determined because he mnst determine them. Now, any
one of these Jndges who entertained the prevalent views of
the law of agency and erroneous views of the power of
reuuuciation both for himself and his snceessors wonld have
had ample ground for snstaining any one of these decisions.
The mischjef. to this family from breaking down the plain
rule of the Provincial Court is perfectly manifest. They
have been for 70 years worrying one another, litigating,
admitting and denying.

I am of opinion—1, That there iz nothing compelling
ns to decide contrary to the plain rales of law that this
delegation is irrevocable, perhaps it is not so even by the
delegator and still less is it so by his successore.—2. That
the fact of the setting apart of sténfm property, if it was
set apart, can make no difference, and as little can the cir-
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cumsbance of the income reserved —3. That there is
nathing to prevent us from deciding thas the Civil Jadge:is

409

1871,
May 8,
July 5

right i sayiog that this is an ordinary Malabar tarwad, and 5.4, Nes, 57 Q,

if I were at liberty to go into the fact I shonld entertain no
donbt of it—4. That the renanciation before the Sadr
Court'is, [ am disposed to think, not even irrevocable as
against him who made it, and certainly conld not have the
effect of depriving the senior member for all future time of
the rights which the law of the conntry conferred npon him
with the correlative daties upon his becoming senior.

With so peenliar a condition of property as that of Mala-
bar, it is most essentinl for the avoiding of complete anarchy
and consequent ruln to maintain the distinet rule as to the
karnavan’s pawers. Wherever it is infringed, the miserable
consequences apparent in-the present case immediately result.
The declaration of the Principal Sade Amin must, therofore,
be confirmed in all respects, for his fiuding, confirmed by
the Civil Juige, is that she perpetuad kduam is void ns- not,
made for a family pnrpose, and shis can both be raised by a
Junior member and decided in a sait by hiw.

In S. 4. No. 401 o/ 1870.—The result of the judgment
in No. 339 of 1870 will be the dixmissal of this appeal,

In S. 4. Nos 333 & 372 o/ 1870, —Following the jodg-
ment in ‘b‘) the decreeof the (ivil Jndee <o far ne it alters

that of the Prine dipal Sade At muss he reversed.

In.S. 4. No. 449 of 1869. —~The dismissal follows the
decision in 339 of 1870,

In Civ. Mis. S. 4 No 38 of 1870 —Tie resnlt of the
Judgment fu 339 of 1870 will be the dismissal of this appeal.
Scorraxn, . J. —Havine considered these eases
the argumens,

since
L conenr in the conclasions thar, Weoare nos

constrained to hold that the irvevocability of the arrangoment,

effectep fa 966 by the former hewd of the f family us 1 1he

apportionment of the family property between swo [ Averais,

and the mau: wgeweut of each Taverai’s allotiment by its se

ulul‘
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Lt'c;lb member, is & matter conclasively adjndicated. in - the conrse!
July 5 of the litigation of which there is proof in the records : shut
mﬂwh arruuggment open.med only a8 a personul rennncintion
2 of 1870; and delegation of the rights of manageruent possessred by the
;412‘ M then head of the tarwdd ; and &hat assuming it to huve
¢ No. 5o been irrevocable by him (a point on which [ entertnin at
 1810. preseut donbta) it is not hinding on the 3rd defendant, whoe

is admittedly the head of the fumily by right of seniority.

Upon these gronnds, and the conclusive finding of the
Court helow against the existence of any governing custom
in the family making the position of the 3rd defendany
different as respects the right to the management of the
whole of the family property from that of an ordinary
karnavan of o Malabar tarwdl, I agreein the opinion that
the claim of the plaintiff to recover the lands held by the
1st and 4th defendants is not maintainable ; and that, consee
gnently, the decree of the Civil Court, so far as it orders the
restoration of those lands to the plaintiff, mnst be reversed,
and that it must be declared thav the 3rd defendant is the
karuavan of the tarwdd, and as such entitled to the manage-
ment, of the whole of the tarwdd property. The other por-
sion of the Civil Conrt’'s decree cancelling the perpetnal
kdnam granted by the 3rd defendant, and edjudging the
partics to bear their own costs, will stand affirmed. I thiok
the parties should bear their own costs in this Coart.





