VELIA KAWAL 2. VELLUTHADATHA SHAMU, 4ul

APPELLATE JURISDICYION. (1)
Spe/:z,'(il Appeals Nos 359 and 40] 0/ 1§70,
Arruxt, the present VeELia JKatmin
of Ekavarda, styled AYAMPALLL Specind  Appellant
RAman Kuminay. n No. 389.
Special Lespond-
AYANEPALLL  FERanatHa  THAVAL (ent i No. 3DV, and
VARIKARNAVAN  DSHANGUNL Special Appellont in
_ No 401,
VeELLTTHADATHA SHAMU  gnd 3 Special  Respond-
others. }ents in No. 4Ul.

Suits by a branch Karnavan of a  Malabar tarwid to recover
certain lands belonging to his branch tarwid. which had been mort-
gaged by a former branch Karnavan. Plea, that the plaintiff bad na
vight to gue without the authority of the senior member of the family,
the Velin Kahindl. Upon an issne sent (m Spegial Appeal) by the
High Court, it was fogad by the Civil Judge that there was no hinding
and pecaliar custan in the family depriving the senior member of ail
management of the property and vesting it in the hranch Karnavans,
Upon the final hearing it was contended that the contrary had been
so irrevecably fixed by judicial decigian as to prevent the wuatter from
being open §o qnestion, and that this inding was bud in law, as being
opposed to bindipg decrees of competant Courts,

Held, By Honroway, J——(1.) That there was nothing compelline
the Court to decide, contrary to the plain roles of law, that this
delegation wasirrevgeable  that, perhiaps,it was not sa even by the
delogator, and still leas was it »o by his successars. (2.) That the fact
of the setting apart of stdnam property, if it was set apart, can
mrike no difference, and as Hitle can the ¢ircgmstance of the income
reserved. (3.) That therte was nothing to prevent the Court from
deciding that the Civil Judge was right in saying that this was an
ordinary Malabar tarwdd. (4) That the renunciution tefors the
Sadr Court was not even irrevoeable as against him who made i, and
cortainly conld not have the effect of depriving the senior membor
for all future time, of the rights which the law of the country conferved
upun him with the gonelative duties upon his becoming senior.

By Scortrnaxn, C. J.—That the Court was not consirained to hold
that the irrevocability of the arrangement effected in 966 by the formerp
head af the fanily, as to the apportionment of the funily property
between two Taverai's and the management of each Tayerni's allotment
by its senior member, was a matter conclysively adjudicated in the
course ot the litigation of which there was proof iu the records.
That such arrangement operated only as a persanal renfnciation and
delegation of the rights of mansgement possessed by the then head
of the tarwad ; and that assuying it to have been irrevocable by bim,
it was not binding on the 3rd derendant, admittedly the head of the
family by right of seaiority.
HESE were Special Appeals against the decision of F.C. 1871.
Carr, the Civil Judge of Calicut, in Regular Appeal No. }I;’y f‘
oy on cn . , . . uly 5.
209 of 1869, modifying the decree of the Conrt of the Princi- 574 Aps. 358,
pal Sadr Amin of Calicut in Qriginal Suit No. 15 of 1863, 401, %58 and
The plaintiff in this case was the braoch karnavan of 872 18705
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certain propersies belonging to his branch tarwdd, and which
were assigned on kanam by & former branch karnavan to.

‘A, Nos. 359, the 1st and 4th defendants.

')21’(?818%% The defendants, acknowledging vhe plaintiff to be the

449 of

69, & C. 1.
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of 1870.

branch karpavan, and 1st and 48h defendants ackuowledging
" that they held the lands on kénapa dated 1036 and 1037,
from the 3rd defendant, denied the pluintiff’s right to sne ;
urging that, withoat anthority from the senior member of
the family, the branch karnavan bad no real right over the
property of the tarwéd.

The Principal Sadr Amin, in his judgment, discussed at
-considerable length the subject of the position of the senior
head of the family with reference to the property of the whole
family, and declared that the right of managing the affairs of
the whole tarwad was vested in the semior mewmber orKaimal;
and, consequently, decreed that the plaintiff could not recover

the mortgaged property.
Agatost this decree the plaintiff appealed, again urging

his right over the Taverai property in his capacity of branch
karnavan, and stating that in declaring the Kaimél's power
to extend over the whole family property, the Principal
Sadr Amin had adjudicated apon a matter which was not in
the plaint.

TheCivil Judge in his jundgment said :—

“The principal points at issue are, whether in mortgaging
the property the 3rd defendant was acting on his own
authority as branch karnavan, or whether he was acting
nader anthority specially delegated to him by the Kaimal of
that time.

Secondly—whether the plainsiff iz sncceeding to the
position of branch karnavan, is entitled proprio motu, and
without any co-operation of the Kaimdl, to take action for
the recovery of these lands.

Except as it may incidentally affect these two questions,
I cannot allow tha the position of the Kaimél, and his right
of control over the property of the several branches, are qness
tions in this case, and I am of opinion that the Principal Sade
Amin has erred in making that the prominent issne in this
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cass, rather than the narrower guestions to which the plaint 1871
limita the Court. In other words, the Coart has to look 5{3: gt
only to the custom of this family in giving independent 8 4. Nos. 359,
power to the branch karnavans, and ot to corsider primarily 401, 358 and

; . 372 of 1870;
the social status of its head, 4490

, ) X _ . 1869,& C. M.
If this family be considered an ordinary one, following 3. A. No. 66

in all poiata the geweral custom of their caste, then it is clear___% 1870
that the plaiutiff has not anthority to sne for the recovery
of family lands without the consent of the senior member
of hia family ; but if, on the other hand, it be shown thab
the custom of this family has been to leave the management
of each branch in the hands of the respective heads of those

branches, the plainsiff will clearly be aunthorized to sue for
the restaration of his branch family lands and to obtain
& decree.

After a carefal perasal of tire records of this case, and
‘the numerons exhibits that have been filed, I find myself
unable to concar in the opinion of thre Principal Sadr Amin.

From the year 966 this family has been divided into
two branches or Taverais, each of them being managed by
an anandraven of the family who is called brauch karnavany
the senior member is called the Kaiméal or Velia Kaim4l,
and the sepior of the branch karnavans, who is the next in
succession to the office and dignity of Kaim4l, is occasionally
called the Ellaya Kaimal. The object, no doubs, of the
arrangement than entered into was, thas as the family and
its property had grown too large to be looked after by one
karnavan, as is the case with most of the Marnmakkattdyany
families, it should be looked after by the two next senior
members, the senior member withdrawing into & position ot
digaified retirement.

[The Judge then proceeded to comment on the evidence
adduced in the case and continned—]

«From all the former history of this family it is manifest
shat it is one which, though following the regular rule of
Maramakkattdyam, is so far pecnliar that there has been a
regular division into Taverais, which division has existed
since 966, viz. 78 years. .
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TI'rom the records which are before the Court it is cleas
that, alinost invariably, the beanch karnavans have managed

A Noswou, the property of vheir branch j though ng doubt oceasionally,
01, 358 and

372 of 1870;
449 of

3G9, & . M.
. A. No o6

of 1870,

and probably in all cases of permanent alienation and in
matters of special importance, she consent and co-action of
the aimd]l would be desirnble; it not absolntely necessary.
During the tinze that the drd defendant himself was branch
karnuvan, he cousistently managed the affairs of that branch,
and He eaduavours to make that fact tally with his preseut,
contention by asserting thabt in all his acts, when he was
branch karvavan, hie wag acting solely as agent for the then
Kaimal and noder a special karar given to him.iiie.viveiiins

Tiverything goes to support this fnference, which is also
prima facie the most intelligible and reasonable one, that
the mauager of the branch property was really a managers
while the very assnmption by the lead of this family of a
separate title, and the dropping by him of the nsnal desig-
nation of karnavan or manager, would further imply thas
the branches were managed divectly by their own, so called,
managers.

For these reasons I consider that the plaintiff in his
capacity of branch karsauvan bas a right to bring this sgit 3
and L, accordingly, reverse the decree of the Lower Court and
decree for the restitution of the lands to the plaintiff, apon
his paying she amount duaeto the Ist and 4th defendants
for the improvements, &c. made tpon them, which will be
settled at the tiale of the execuiion of this decree. That
portion of the judgment which cauncels the perpetaal kdnam
right granted (as alleged by the plaintiff) in 1036 by the
3rd defendant, is affirmed, because a perpetnal alienation of
family properby without safficient canse shown, and withoat
the consent of other members, is an nowarranted act on the
purt of the manager of a family.

The portion of the decree which declares the right of
managing the affairs of the whole Ekanatha tawérd to be
vested in the Kaimdl, is cancelled, us being as adjudication
wpou & matter foreign to the poiut av issae.”

The 3rd defendant, the Velia Kaimél, appealed in
Special Appeal No. 359.
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The plaintiff appealed in Special Appeal No. 401
At the first liearing  of the appenls the High Conrt. re=

s/u?r/ .

ferred the followimg issue rto tite Civil Judge.— Whether S N 300

thete was u birding and peculiar custowy in the Pamily, de-
priving the senior member of all matagement of the pro-
perty and vesting it in the braueh karnavans.”  The Civil
Judge tonud that there was ho sich custom.

Upon this return the appeals came on again for heating
together with the following—

Bpecial Appeal Nos. 388 and 372 of 1870,
Special Appellants.
e No. 308,  and
s Speeial Respondents

in Ne. 872
Spezial Respondent
Avaveeartt Egaxatua Tuavar {in No. 338, and
Kanrnavay SHANGUNI....... veens | Special  Appellant

in No. 372

THiPENS sob CHELEN abd anothet

These were Special Appeals agaivst the decision of G.

R. Sharpe, the Civil Judge of Calicat, in Regular Appeal
No. 320 of 1869 ; modifying the decree of the Court of the
Principal S8adr Amin of Culicnt in Origival Sait No. 16 of
1863.

Special Appeal No. 449 of 1869.
ExsNATHA SHANGUNL.....Special Appellant.

AvamraLnr Exanatsa
APPUNIL.

} Special Respondent.

This was a Specisl Appeal against the decision of I. V.
K. Ramen Nair, the Principal S8adr Amin of Calicut, in Re-
gular Appeal No. 66 of 1869, coufirming the decree of the
Conrt of the District Muauosif of Pattambi in On"mal Suit
No. 64 of 1860.

Civil Miscellaneous Sp\eczal Appeal No. 58 of 1870,
SHANGUNL cviviees vevetinn oen. . Appellant.
APPUNI...'.‘.'...r..........‘.‘....'.‘.'- .‘.'.....a....]fGSpO)Zd@?lf-
This was an appeal agaiust the order of C. R. Pellr,
the Civil Judge of Calicat, dated 12th November 1869,

coufirming the order of the Court of the District Munsif of

Palghds, passed ou Miscellaneous Petition No. 1242 of 1869.
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