JAMES FISCHER 2. ROBER1 FISCMER.

APPELLATE JURISDICTION. (a)-

Regular Appeal No. 34 of 1871.
Jaues FiscuER...... N v dppellant.
RoBeErr FiscuER..... sesesnenennenifReSpOndent.

Plaintiff sued to recover Rupees 21, 650-5-1, balance of principal and
interest due.. He alleged in his plaint that, between the 16th Fevruary
and 23rd July 1867, he paid, at the request of defendant’s father, the late
G. F. Fischier, Rupees 25,000 on aceount of the Shivaganga gamindari ;
that the defendant having assumed tho management of the zamindari
undér an assignment from his father, gave plaindff a receipt for the raid
sum of Rupees 25,600 under date the 7th August 1867 ;that in October

and Decemuver 1847, detendant paid the sumis of Rupees 5000 and-

Rupees 3,000 respectively, in part liquidation of the debt, but since 20ih
Decetsber 1867 refused any further payment. Defendant answered
that this debt due by the late G- F.-Fischer had been validly released

by thre terms of an assignuent, dated 29th July 1871 ; that the receipt

given by defendant was a mere acknowledgment of the payment of Ru-
pees 25,000 by tue piaintiff to the late G. F. Fischer and imposed no

obligation on defendant to pay the eaid amount ; that there was no.

consideration for defendant’s promise to pay Rupees 25,000 ;that when
defendant executed the receipt he was not aware of the effect of the

release, and that the part payments were made under a mistaken idea-

of liability. At the learing it was not disputed that a release was
executed, and that this c¢laim was embodied and was intended to ba
embodied in that written release,-but it was sattempted to set up a

contemporaneous oral agrecment, leaving this claim as a subsisiing.

demand. The Civil Judge dismissed the suit, holding that this oral
evidence could not be adduced to contradict the written release. Hela,
on Regular Appeal, that the Civil Judge was right. The principle
is—[a the matier of the contemporaneous oral agreement se outside
the scope of the written one that they can logically subsist together,
80 that the oral shall neither contradict nor modify the written 7.

: In the present case, to set up anoral agreement that the sum releas.
od should, in fact, be paid, is to deal with an obj=ct already embodied ia
the written agreement in 'a manner antagonistic to its provisions.
It.is not ouly to vary what the words do mean, but what they were
intended to mean. The subsequent reccipt for the money did not
create a'debt, fur the release had aiready -extinguishied it.

HIS was a Regular Appeal against the decree of J. D.
. Goldingham, the Civil Judge of Madura, in Original
Sait No. 16 of 1870.
The plaintiff sought to recover from the defendant Ro-
pees 21,830-5-1, balance of ‘priucipal and interest due.

The plaint set forth that between 16sh February and
23rd Jaly 1867, plaintiff paid at the request of the defend-
ant’s father, the late G. F. Fischer, Rupees 25,000 on account
JY the Kist dvie on the gamundsri- of -Shivaganga ; that the
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defendant having sssnmed the management of she zamin-
déri nnder an assignment from his father,delivered to plaintiff
a receipt under date the 7th Angass 1867, in acknowledgment
of the said sum of Rupees 25,000 ; that in October apd
December 1867, defeudant paid Rupees 5,000 and Ropees
3,000 respectively, in part liguidation of the debs, and since
20th December 1867 refused any further payment. Heoee
this suit.

In his written statement the defendant pleaded that the
late G. F. Fischer was released from all obligations to repay
the sam of Rapees 25,000 by the terms of an asignmens
(Exhibit I) dated 20th July 1867 ; that the receipt A, given
Ly defendant, was 2 mere ackoowledgment ot the payment
of Rupees 25,000 by the plaintiff to the late G. I'. Fischer,
and imposed no obligation ou defendant to pay the said
amount ; that there waa no consideration $o support defend-
aat’s promise to pay the snm of Bupees 23,000 ; that when
the defendant execnted she receipt A he was not aware of
the effect of the release contained in the assignment, defend-
ant's Exhibit I ; that the part payments were made noder &
mistaken idea of liability, and that defendant resisted pay-
ment as soon an he became aware of it ; that the amonat of
Rapees 25,000 was not a loan to the zamindéri, nor was it a
charge npon the estate ; that defendant had no assignmeat of
the zamindéri, and had no interess in it antil the beqneathal
thereof by the late G. F. Fischer, under his will, dated 29th
duly 1867, which began to take effect from the 28th Angust
1867, and that the will imposed no liability on detendans to
pay the amount sued for.

The following issues were settled : —
Whether the release had the effect of extinguishing the
defendant’s liability.

Whether when defendant sigued the receipt A and made
the part payments alluded to, he was nnaware of the legal
effect of the deed Exhibit I, and acted under a mistaken idea
of his liability.

Whether, assaming the debt to be dne from the estate
of the late G. F. Fischer, defendant is liable for the debt in
question, and if so, to-what extent.
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The judgment of the Civil Judge contained the follow-
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* Plaintiff claims to recover from defendant. the unliqui-
dated portion of & sum of 25, 000 Rupees which he advanced
to defendant’s futher between 16th February and 23rd July
1867, and which defendaut has acknowledged by a recetpt,
dated 7th Angnst 1867 ; defendant’s plea is in snbstance
that the debt had no legal existence, because plaintiff, subse-
quent to the date of the said loan, by deed, dated 20th Jaly
1867 (Exhibit 1), released his father from all Habilities whick
be had incurred towards him.

The parties to this sait are close relations, and the ad.
mitted facts are these:—James Fischer, the plaintiff, married
& sister of the defendant Robert, the son of the late George
Frederick Fischer. Plaiutiff is also the latter’s nephew, and
he is thus both first consin and brother-in-law of the
defendans. When George Frederick Fischer was advancing
in years, aod, as it turued out, a month before his death, he
made by two written instrauments distribntion of his pro-
perty, which seems to have been very extensive, assigning
certain interests to plaintiff, certain to his other danghter
Mrs. Foulkes, and the remainder which was specified he
beqneathed, by a will which bears the same date, to his son
Robert, the defendant, whom he also appointed residoary
legatee. The date on which the distribation was effected
‘was she 20th July 1867, and in para. 2 of the deed (Exhibit
I), in virtue of which plaintiff took possession of his estate,
is the release on which the defendant relies. It runs thue,—
“ that the said James Fischer on his part hereby grants to
the said George Frederick Fischer as head of the firm of
Fischer and Co. of Salem, and personally also, a fall release
Sromall claims whatsoever which the said James Fischer
has or may have up to the 31st July 1867 against the said
George Frederick Fischer.”

Now there is only one construction which the English
langaage admits of that can be put npon the wording of this
covenant, and that is, that, up to the date indicated, ah
existing liabilities were to be extingaished. James Flscher

of 1871
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o t:I?'“:}o plaintiff’s 3rd witness, in his deposition virtually admits

Ue T , . - "

ET'E—%N,)_-% this mnch, and he assigns as the reason, that they fonnd the
of 1571, accounts so intricate that it whs impossible to unravel

them. Such being the case, on what gronnd then does

plaintiff seek to attach to deferdant a liability on account
of this 25, 000 Rupees ? He states in his evidence that he
demaurred signing the deed, becanse the amounut of this loan
to his nncle was borrowed on the security of a lac of Rupees,
or thereabonts, which he had in Company’s paper in the
Oriental Bauk, and which in para, 1 of the deed he cove~
nanted to settle upon- his three danghters, a heavy penalty
being attached in case of non-fulfilment on his part, and
thut in conseqnence of this demur ot his, his nocle promised
to make the above sum good to him. I am not prepared to
way this is not trae, bat it is not the policy ot the law to
allow transactions of this nature to be ripped up after they
have been broaght to a close in the most solemn manner
that haman dealing snggests, nor can it take the case oot of
the well known and long established rule that parol evidence
is not admissible to prove a contemporaneons oral agreement,
when the effect of that evidence is directly to contradict the
terms of the written agreement.”

‘The Civil Judge then further commented npon the
evidence and continaed,—

“ Now what is the state of things that these letters dis-
close, certainly nothing more shan that defendant gratni-
tonsly nudertook to repay this loan ouat of his tather’s assets,
and I cannot see. however muach defendant might have
thonght himself bound to repay it, whether as a point of
honor or on the score of honesty, that the payments he made
can be construed into anything more than a volantary
courtesy on his part, and they certainly carry with them
no continning obligation. It has been decided in the Codrts
in ‘England over and over again, that a mere moral obliga-
tion, hiowever sacred, i3 not a sufficient fonndatioa for a bind-
ing promise (save perhaps where there has been a legal right
which has become devoid of a legal remedy), and ag it is clear
to me that no debitnm existed, when the receipt was given,
it follows by the application of this principle that plaintifis
claim is not recoverable by any course of law:
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For this reason I decide the Ixt issne in detendant’s fa-
vor. The 2nd issue is not necessury for the determination.of -
the suit, aud in regard to *thie 3rd, I thivk that if the debt
had had any legal existence, defendant, who alone took an-
der the will, would have been personally linble, as a debs
due by the estate of bis father. The result, however, is thau
plaiutiff’s suit is dismissed, and I see noreascn why he
should not pay defendant’s coste, save the bill which 1 dis-
allowed in an order of this Cour:, dated 21st Jauuary.

The plaintiff preferred a Regular Appeal on the groanda
that : —

The Judge was wrong in holding that the deed of re-
lease included the Ropees 25,000 sued for.

Oral evidence was admissible to explain the circam-
stances under which the deed was executed with a view to
show its meaniug.

The Judge ought npon the whole evidence to have
fonnd io favor of the plaintiff.

Mayne, for the appellant, the plaintiff.
O Sulltvan, for the respondent, the defendant.
The Court delivered the following

' JupamenT:—Before the Lower Court, ina plamt singu-
Yarly meagre, the claim was for a sam of Rupees 25.000 ad-
vanced on account of the Shivaganga zamindari, - for which
defenda.nt cognizant of the advance, had given a receipt

The anawer was that this debt due by the late G. F.
Fischer had been validly released. That a release was exe-
¢uted as part of a complete and complex family arrangement
is ot disputed, that this claim is embodied and was intended
tobe embodied in that written release is also unndisputed.

The claim made . rather npon the evidence than. the
plaiot, was that a contemporaneons oral agreement had left
this as a subsisting demand. Following that case, the reasons
forappeal were that the Rupees . 25,000 were not within its
scope. The Civil J‘ndge' dismissed the suit, holding that this
arsl gvidence conld ot be adduced to contradict the writbens
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one. This, Is nndoabtedly a sound and wholesonre principi
Canes like Liindley v. Lacey(17,C. B. N. 8., 578) aml Muelpas
v. S. W. 2. Co., are ot exceptidns to the rule. The agree-

“meunts there were held  to be distinet collateral oral agree-

ineuts not inconsistent with theswritten one.  Wake v. far-
rop (1, H. & C., 202) wus a case of equiteble relief ou the
ground that through mistake of both parties the written
wotds did not represeus their intestion. Lyall v. Edwards
(6,H. & N., 357) isan iustance of relief becanse the release
in terma included more than the parties conld have intended
ard for the very satisfuctory reason that the demand haa
not come to the knowledge of the party releasing. Now
there is no pretence of any such mistake here. On the con-
trary, the evideuce ia that the parties well knew the effect
and sought to obviate thay effect by a contemporaneous orat
agreement. Oun the ground on which the case was put ia
the Lowet Counrt aud in the original grounds of appeal it
manifestly fails. Io other gronnds, not filed iu accordance
with the rales,Mr. Mayne hus put the case npon a distinct
oral consract of old Fischer fivst, and also of the defendans,
for the good cousideration that the lac of Rupees was to be
mettled on old Fischer's grand-children, the daughters of
plaintiff and nieces of defendaut. This ie in form a more
plansible, but in substance, perhaps, not & different mode of
making the same attempt. The principle stilh is.—Is the

‘matter of the contemporaneons oral agreement so outside
‘the scope of the written one that they can logically subsist

together, so that the oral shall neither contradict nor modify -
the written ?

Now, in the elaborate family atrangement,embodied in
writing, very valuable property was conveyed to she plain-
tiff, who covenanted to settle a lac of Rupees on his own
children and to release G. F. Fischer from all demands,
among which by no mistake, excusable or otherwise, the
prescut was included. To set up an oral agreement that the
sum 80 released should in fact be paid is to deal with an ob-
iect already embodied in the written ggreement in & manner
satagonistic to its provisions. It is not ounly to vary
what the worde do wean bas what they were intended



JAMES FISCHEI §. ROBEWT ESCHER.

to mean. We think it probable that old Fischer did 1atend
to udd this Rnpees 25,000 to many otiier acty of bouuty  pre-
vionely counferved vn the plgintifl, bat a sonnd aud, as we
believe, sulatary rule of law prevents our saying that there is
any evidence whatever ofa bmiding obligation. The evidence
of av ngreement. by the defendant, Robert, i3 still looser.
As to what is said to have occarred st the bedside, Robert's
promisxe to carry ont his futher’s wishes, if made, wne
made in Lis eapacity of manager, for this 1s the only effect,
of the pluintiff's own evidence. The sabsegnent receipe for
the money will not create a debt, for the release had already
extipgaished it.  His sobsequent payments and the letters
written, both vn the one side aud on the other, arg incou-
sistent with the belief of either party that shere was a sepa-
rate contract of Robert's. Both of them treat the paymens
o8 of adebs due by the futher. There is, however, no evi-
dence of an obligation even of Fischer the elder, and even
if there were, the scit against the present defendant alose
wust have failed entirely. We are not disposed to credit the
affectatiou of total ignorance of the scope of the release on
the part of Robert Fischer. The true explanation probably
i, that both believed that the advance having been mada
for the beunefit of the zamindéri of which the lease had
passed to Bobert, this, conpled with the father’s intention,
counstituted the etrongest moral, perhaps even a legai, claim
upon him to whom that zaminddri had passed. The pro-
minence given to the purpose of the loan in the plaint seems
to render this view very probable. It is clear, however,
that in the absence of proof that there was a debt of Fischer
the elder, and in the presence of positive proof°that there
was not, neither the express promise to pay the mouney
as a debt, nor payments on acconnt, can create the obligation
which it is here sought to enforce. The same principle is
applicable both to the original and the irregalarly amended

aapect of the case, and this appeal enit mnes be dismiseed
with costs.
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