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The right of appeal not existing, the Civil Conrt had  TRTL
po jurisdiction to entertain the appeal to that Conrt, and- o ;;b; Q\Z)
giving effect w0 the Petition of appenl as o Petition nuder 224 of 1871,
Section 35 of Act XXILLof 1561, as we think in the cirenm-
stances of this case shionld be done, the order of that Conrt
must be sey aside.  And following this Coort’s decision in
6, H. C. R 22 (Subraiye Gowndan v. Vewnkatagiri Aiyar
and 5 others), we ure of opinion that under the jurisdietion
given by the latter part of the section the invalid orders of
the Disrrict Mansif shonld also be annnlled, The effect of
eertificate perfecting his title,  The parties will bear their
own costs in ths and the Lower Courts.

AVPPELLAE JURISHICTION (@)
Ieferred Case No. 30 of 1871,
G. L. Mouris, EsQ., Receiver and manager
of the Tanjore Estate against MUiHU-

sfdt Puorat, and another.

The suit was brouglht by the plintiff, & Receiver of the Tanjwre
Estate, to recover from the 1st defendant, a farmer, asmn of money
alleged to be rent due to the Tunjore eslabe under a written agreement
excuted in Aug st 18i6 by the Ist dolfendant to the 2nd defendant wlhiv
then ciaimed to be owner of the eatata. The Judge of the Court of
Simall Causes consilered that the subject- matter of the plaint did vot
cunstitute a canxe of action to the pliintiff, and dismissed the plaint
subject to the opinion of the Iligh Conrt. H.ld, that the sait was
maintainable by the Receiver to recover the fair rent payaile for the
use and occupation of the lund under the Mu-hulka, whiclhwas goud.
evidence of what was the fair wmount of rent. The 2nd defendant
having been held &) possess no titls o the property eould not afterwards:
maintain anaction for the non-payment of the rent of a portion of
such property, due aceoniing tothe terms of the Muchalka.

Held, also,that the right of suit did not extend ro recover anything
as interest on the rent due.

HIS waus a case referred forthe opinion of the High Conrt 1871.
T ’ i MNovember 8.

by J. H. Nelson, the Judge of the Conrt of Small g7 7 35—
Cuusern at Combaconum. of 187L
The following was the case stated,—
“ This is'n suin hronght for the recovery from the Tt
defendant. a furmer, of R 61-15-1, being the balance of a
sum of mwoney alleged to be dne to the Tanjore estate under
% wnm‘n agreement, date@l 20rh Angust 1868, The vlaintiff
G. L Monw Esqnire. the Collector of the Tanjove District,
(@) present: Scotland, C: J. aund Imnes, J.
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and he sues as heing the appoiuted Receiver for the Tanjore
estate.  The weitten agreement, purports to have been exe-
cuted in favor of the 2ud defegdant, who s styled in the
enme Tlis Roval fhohness (Divannm Averghal) Mahardjn
Ry Sei Sarab o) Sahib, and® who at the time of its exe-
cution appears to have clatmed to be the adopted ron of the
lute Rajo of Tangore. and avsnch to be the sole owner nnd
exclinsive possessor of the Tanjore estate.  And iv 19 stated
in the plaint thav the 2nd defendant is made a co-defendant
as being a s nane-lender)

The plaint was presented on the 276h May 1869, and in
December of she same yvear was bronght  before me for
geritiny previous to registration,  And apon consideration
cume to the conclusion that the subject-matter of the plains
did not constitute u eanse of action to the plainciff, amld
rejected the plaint auder Seetion 32 ot the Code of Civil

Procedure.

Rubsequently, on the 8th October 1870, the plaintiff’s
snceessor in the oftice of Receiver presented an application
for the review of my order rejecting his predecessor’s plaint,
and in doing so called my atiention to the following passage
in the Judgment of the High Conrt in Regular Appeal No.
93 of 1870, which comments on the maode 1o which I dealt
with a suit similar to the present, in which the Receiver
wished to intervene and recover the whole sam claimed by
the plaintff o that snit, whois the 20d defendant in this
suit.  The passage 1s as follows :—The fact is thas Surfogi
whose title to the land had heen set aside by the decree of
this Conrt, had been suing upon a contract. with defendant
and hix snig had been dismissed. IE shie time of the enrreney
of thar snit e dedocted, the acuion is in time.  The Small
Cunses Court Judge refused o admit the plaintiff in place
of Surfogi, although he hiad mnnifestly taken all futereat in
the land as representing the persons for whom he was Re-
cetver. [t seems 1o me that it was qaite open to the present
plaintiff at his election eivher to afirm or disaflirm Surfogi’s
contract, and that having elected 50 confirm it, he shonld
have been admitted into the snib.  Then, however, comes

the dilemma :-——Coming in as successor to Surfogi aud suiug
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apon the obligation ereated by his eontract, the plaintiff is 1871
bharred by res judicate. Coming in paramount to him and Novanber 8
_er 7S 3 . i ’ . N
ed by res juae Jomins o paran MR ¢ Yooy
upon adiseordant. title, Surfogi’s proceedings were no ju-  of 871,
terrnption of the period of limitation. beeause then Surtogi

i< not the person under whom he claims. [t is very melan-

choly that snbstantial justice should be defented by supra-
snbtile procedure, and specially in Small Cause Conrte, in
which such mischievous devices are pecnlinrly mischievons.
It the plaintiff lnul asked that n cage be stated. and it had
been stated, donbtless the result would have been different,”

Upon reading this passage it eeemed to me rhat iv was
my duty to admit the petition for review, and re-consider
my order.

Accordingly I have re-considered my order, and after
hearing what the plaintiff's pleader had to nrge in sapporr
of his case, and ufter pernsing and coustrning the order of
the Civil Court appointing the Receiver, and the decree of
the High Coart in 1. [L. M. Tijoyiambe Bayi Scuibe and
another v. H. H. M. Kamakshi Buy? Saibu and 12 others,(«)
I have come to the conclusion that my order rejecting
the plaint was a right and legally proper order, and that the
plaint mnst be rejected under Section 32 of the Code of Civil
Procedure, becanse the snbject-matter of the plaint does not
constitite & canse of action to the plaintiff, subject to the-
decision of the High Court upon the following case :—

The suit is brought to recover damages on acconnt of
the violation by the Ixt defendant of a legal obligation
ineurred by the lat-defendant throngh making a convention
with the 2nd defendant on the 20th Augnst 1866, By the
terms of shat convention the Ist defendant wax obliged to
pay to the 2nd defendant a certuin sum  of money on or
before a certain date.  The sait is bronght not by the
2udd defendant but by the plaintiff, as being the appointed
¢ Receiver” of the Tanjore estute.

The following is a translation of the plaint :— Under
a Muchalka, dated the 20th Angose 1866, the 1st defendant
rented tor 3 faslis, from fasli 1275 to 1277, 16 wmahsx of
Pungei and Swarnadiyam land of the Vadapithi Padngai,
in the Mokhdsa village of SundaraPernmal Covil, aud frois

(s) 3 M. LU.C. R, 424
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trees helonging to the deceassd Mahdrdja of Fanjore, and

arreed to vive ar o annunl rest of Rs. S1-13-1, the sum due

for tashi 1273 heing pavable on ory before the 3ih Angusk

15606, wind to defanlt interest being ehargeable an Rupes |

prr tensen The Machalka ba% been execoted by the st
defeminnn to the Zod, the then manager  appoisted by
Iamakaht Bayt Satba The {6 defendant aceordingly
ejoved the land, bt paid ovdy part. and not the whole of
the rent doe for fush 1275, as heremuunder specified, viz, :—
Balwnce done, Rso 61-15-1. As the Mnochatka has been
exveuted ow belindd of the estate of which L, as stated above,
am the Receiver, 1 bring thesnit to recover from the lsp
detendant, ithe  abovementioned amonnt with intepess and
costs,  The Muchalkn being in the name of the 2ud defend-
ant he is also made a defendant.”

According to the plaing the 2nd defendant was a mere
*patne lemder’ in the transaction evidenced by the instru-
ment sted on, and lent his aame as obligee because he was
at the time * managing” the Tanjore estate.  But according
to the written statements made by the senior of the lute
Rdja's widows, and of the 2ud defendant, respectively, put
into the Tavjore Civik Court in the course of O. C. No. 16
of 1866, and reported at 3, M. H. (1. R., 426, the 2und defend-
aut was duly adopted as the son of the late Raja on the kst
July 1863, aud the whole property was shortly afterwards
put in his possession, and he was in 1864 the only party
entisled to the property, both under the Hinda Law and
hrecanse the senior widow being the owner, if the pretender
was not, had assigned to i all that was in her. Aud
therefore it was as owner of the Tanjore estate, nol as
manager | that the 2nd defendant muade the convention afore-
said with she Ist defendant.  The following is a translation
of the first part of the instrument sued on :—*Mnechallka exe-
ented by Muthusgmi Pillai to His Royal Highuess Mahdrdja
Reju Sii [arabhoji Sahib before Tirnuvenkata Pillai, Ageat,
I, one of the 4 persouns that rented the Pungei lands and fruit
trevs in the western portion of Vadapdthi Padogai in the
village of Sundara Perumal Covil, nnder & Mnchalka, dabed
the 17th August 1863, having undertaken to pay for my
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share of the Iand (16 mahs) and frnit trees (18 in nnmber) Y”_"ﬁi:"”ﬁ-r .
s, S1-2-% and As. 12-10 respectively, for 3 faslis from the ij ¢ No #39°
begiunivg of faxli 1275 €0 the end of 12770 and havivg _ of 1871
wecordingly enltivated the land and enjovedit for fashi 1275,

nuree to pay the rent due for that fasli, naumelv, R 81-15-1

to the karpam on or before the 3th Aungust of  fasli 1276,

and obtaiu the prioted katchats issued by the Puluce antho-

rities.”

The rest, of the instrament consists of wnmernns provi-
gions, and contains nothing from which it can be pretended
that the second defendant was dealing wich the 1st defend.
aunt in any cupaeity other than that of absolute owner and

P I/NesNOr.

{n execution of the decree passed in the snit abave re-
ferred to, the Civil Court of Tanjore appointed the plaintift
“ Recerver” of the Tanjore estate by the following iustru-
ment :—

Original Suit No. 16 of 1866.

“ Whereas it has been shown to the satisfaction of the
Conrt that the undermeuntioned property in dispute in the
ahove snit is being wasted and  misapplied by the 1st and
14th defendants, you are hereby appointed Receiver of the
said property. You shall diligently and faithfully discharge
the trast committed to yon and act, in every reapect, accord-
ing to the instrauctions given yon, and to the best of yonr
jndgment, for the preservation aud improvement of she pro-
perty, and for the interest of the parties concerned. You
are herehby empowered to collect tlie rents and profits thereof,
aud to apply and dispose of the same insnch manner ns
the Conrt shall, from time to time, direct. Yon shall render
a lrue and just account of whatever may be recetved by yon,
and ulso gnarterly acconnts in  abstract. Yon shall derive
no personal advautage whatever, directly or indirectly, and
yon shall exercise the powers of Ileceiver nntil otherwise
ordered by this Conrt.”

By virtue of this instrnment the plaintiff as ¢ Receiver”
took possessiou of the Tanjore estate, aud proceeded to col-
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fect she rente and prefits thereol, mied to apply and dispose
ol the same,

On the Sth Mav Is63the TFeh Conrt passed a decree,
on sppenl from the decree passed o the suin above referred
tooand thereby divected the  permanent appointment. of a
CQeveirer and Mapager” of the whole of the property, and
thar = if practieable the Collector be continued as sneh Rea
cetver and Mananger,”  And the plamnll appears  to have
acted theneelorth as sueh  Recetver and Manager” accord-
iy,

By thesame decree cerfain necessary powers wers con-
ferred on the plunatfin the following  terms :— And the
suid Recetver and Manager is empowered and  directed in
accordance with the judgment of this Court and subject to
the control of she Civil Gonrt to do all acts and things ne-
cessary or proper for the preservation and  beneficial man-
agement ol both the immoveable and  moveable property
and the collecting of the rents, produce and profits  of the
same, fuchuling the appointinents ol all Agents aud servants
for those purposex: as also all proper acts and  things for the
purpose of affording to the said widows respectively a faic
participation in the nse and enjoyment of the wmoveable pro-
perty.  And he s further empowered to  discontinne such
parts of the present Palace establishment as are not requir-
ed for the convenience or comfort of the said widows, or not

suited to their condition and circnmstanuces.”

The Receiver and Manager was further empowered to
allow certain sums to each of the widows out of the rents
and profits, and to do certain other things.

Ou the T0th  and T4th September 1868, respectively,
the Givil Judge of Tanjore, in answer to letters trom the
Receiver and Manager, wrote two letters giving and extra-
Judicial opinion on certain  makters, anld declining 1o give
any wpinion on the doubeful point whether the Receiver and
Manager was or was not, empowered to continne proceedings
commenced by and in the name  of the Pretender, as the
point wonld probably come before the Civil  Court for deci-
sion ou uppeal.
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Upon the foregoing facts I was ofopinion—(1) That by Yavﬂ::gler"ﬂ
virtue of the convention evidenced by the instrament sned -~ "vy 35”
on, & jus in personam as against the lst defendant accrned o 171
to the Zad defendaut for his own proper beuefiv ; (2) that
that right was never relinqufshed by, trausferred from, or ex-
tingnished in the 2u0d defendant 5 (3) that the right owners of
the Tanjore estate, collectively and individually, have had
and have 1o jus in personam as agaiust the lst defendant
by virtue of the convention evidenced by the instrunmens
sned on, or otherwise, to oblige him to puy them mouey for
the occupancy of lauds in fasli 1275 ; and  (4) that the
plaintiff as ¢ Receiver *. or ¢ Receiver and Manager' of the
Tanjore estate, is not empowered to brivg suits generally
sud the presens sait in particular,

The gunestions for the coustderation of the High Court
are—

(1.) Whether, assnming as a matter of fact that the
2nd defendunt accepted on his own acconnt and as owner of
the Tanjore estate, and not as ageut for another, the pi'omiae
of the Jst defendant to pay money to the 2ud defendaut as
the hire of the lnnds specified in the plaint, and assaming
that the 20d defendaut fulfilled the promise or promises
which ke made in return to the 1st defendant, a right did
not acerne to the 2nd defeudaut, absolutely and in his
jndividual capacity, to demand and enforce payment to
himself by the lst defendant of the sum pramised.

2.) Whether the decree of the High Court above
mwentioned has in effect exvingnished, or transferred to
another, or iu any way affected the above right of the 2ud
defendant.

(3.) Whether the right ownere of the Tanjore estate
can now treat the 2nd defendaut us sheir agens, forthe pur-
puse of adopting as their own a pact entered into by the
2ad defendant whilst he wuas in adverse and exclosive
possessiou of the Tapjore estate.

(4) Whether the *‘Receiver (and Manager)' of the
Tanjore estate is empowered by the order of the Civil Court
appointing him* Receiver' and the decree of the High Cours
confirming aud liwiting bis appointment as Receiver and

vI.—47
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Manager ,” or by eihter the order or the decree, to sne and
be sned, either with or withont leave obtained from the
Civil Court of Tanjore, in behalf of the right owners of the
Tanjore estate.

(5.) Whether the plaintiff was empowered by the or-
der aud decree, or by either, to bring the present suit, being a
a snit not, for the recovery of rent, ncerning dne during the
term of the duration of his office, but for the recovery of
money due to the 2nd defendant before the ‘Receiver and
Manager’ was appointed.”

No connsel were instrncted.

The Court delivered the following.

JUDGMENT: —As9 regards the first, qnestion snbmitted in
this case, it is quite clear that the 2ud  defendant, having
been held possess no title to the property, conld not after-
wards maintain an action for the non-payment of the rent
of a portion of snch property according to the terms of
the Muchalka. The right to the property and the right to
the rents payable by the tenants occupying portions of it
are inseparable.

As to the other questions snbmitted, the decision of this
Court in Small Cause Referred Case No. 55 of 1869, and in
Regular Appeal No. 93 of 1870, 6, M. H. C. Rep., 125, re-
ferred to by the learned Jndge, are in ponint, and following,
those decisions we hold that the suit is maintainable by the
Receiver to recover the fair rent payable for the nse and
occupation of the land nnder the Muchalka, which is good
evidence of what is the fair amount ot rent.

No question of agency ariges in the case. The Receiver,
representing the rightful owners of the estate, is empowered
by his appointmeat under the decree of this Court to sne
tor the rents accraed and accruning dne from the several
tenants who have been holding portions of the property
belouging all along to the persouns who huye beeu pronounced
by the decree of this Court to be the rightful owners. Bat

we are of opinion that the right of snit doees not extend
to recover anything as interest on the rent dne. These
observations afford an answer to all the questions submitted.





