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Nason AMirtnnavra Munamaian Kaxya

Hussain Knan BAukpur Amix Jung Appellant.
Varu, Jageinnsr of VllU'l‘IlALABATHIf

Navgrt Sriniv&sa CHARLU and 5 others.... Respondents.
Plaintiff during his son's minority guve certain property to him and
on the dvlivery of possessivn got from him a do-ument atipulating—
1), That he wonld not alienate ; (2), That at his death the property
should return to the father This dovument was deposited with the
fatherand not heard of uniil the property was taken in execution for
the son’s debts many years after the gift. Held. that by Muhammadan
Law as well as by the ceneral principles of law, snch a restriction on
alisnation, especially after the gift had become complete long before
is ahsolutely invalid.

"1 HIS was a Regular Appeal against the decision of C. G.

Pluner, the Acting Civil Judge of Chittur, iu Origiual
Snit Nv. 48 of 1869.

The suit was bronght to esiablish plaintiff’'s right to
cawnies 9-6-12 of nanja, pusja and poramboke lunds with
bungalows, wells, and fruit, trees attached, after cancellation
of the sale of the said property by order of the Court, and to
direcs defendant to pay plaintif further prodnce and costs.

The plaivt set forth that, plaintiff allowed his son Nazim
Jung to enjoy the aforesuid property for 20 years until his
death in November 1868 ; that at his death plaintiff resnmed
the posseasion of the property und enjoyed it until it attach-
nment 3 that Ist defendant illegally cansed the attachment of
the said property iu satisfaction of 8 decree obtained by him
in the High Court against 2nd defendunt ;5 that the defend-
ants 3—6 purchased different portions of the aforesaid pro-
perty : that 2ud defendant had no right to the property ;
that he was not the legal heir ot Nazim Juug, bat werely
his illegitimate son by a maideervaut. '

The lst defendant alleged in his written statement that
the debt the 2nd defendant ugreed to pay was the saine debt
that, wus due by his deceased futher Samsamuddanla Nazim
Jung to she st defendant, and that the promissory notehad
been execnted by the 2ud defendant with the permission and
cousent of the said Nazim Jang ; that the possession of the
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Iands in dispute was naver obtained by the plaintiff after

ment that he had been for wmore than 20 years out of the
possession of the lands, showed that the snit was barred by
the Acs of Limitations ; that letters of administration were
with the cousent of the 2ud defendant granted o the
plaintiff, whoin consegnence had nnder his managament the
Jauds in dispute ; that the plaintiff had in the petition pre-
sented by him and the 2nd deteudant to the High Conrt at
Muadras on the 3rd December 1888, for the purpose of obtain-
ing letters of administration, fully admitted the fact of the
2nd defendant being the son of the said Nazim Joug ; thas
the plainsiff having by the execation of a hibbah made over
to hisson the lands in dispute, his present claim for the
recovary of she same could not atand good iu law, aud thad the
plaintiff's claim should be dismnissed with costs, aud he be
directed to pay his (defendant’s) costs.

The 2nd defendant alleged that the property in dispute
was obtaived by his father by virtne of a hibbah and
parchase ; that his father having been indebsed to the let
defendant, directed himn (2nd defendant) to execnte a bond;
he accordingly execnted to the Ist defendant a note of hand
on which he (the 1st defendant) obtained a decree iu No. 61
of 1859, HighCourt's file ; that he was nos liable for that
Judgment debt, which onght. o be recovered by means of the
property belonging to his father ; that the plaintiff had no
right whatever to interfere in case of the same being made
available for the payment of his father’s debt ; and that the
property had not at any time been in the plaintiff’s povses-
sion ; that the plaintiff by a petition to the High Court fully
admitted the fact of this defeudant being publicly known
as the son of Nazim Jung.

Plaintiff grounded his claim to the property on the fact
that in the hibbandma, by which 2ud defendans admitted in
his written statement shat Nazim Jung obtained possession
-of the property in dispute, and which was execnted by
pluinsiff to Nazim Jang (his son), a power of resuwmption of

the property was reserved to plaiutiff on the death of Nazim
Jung.
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1471, The plaintiff, however, failed so produce this hibbandmn
Qr mher QOA
A Noout ) . \ o
of 1570, missed bis suit under See. 148 of the Civil Procedare Code.

or to nccouut for iw nou-production, and she Civil Judge dis-

The plaintiff appealed.

The appeal was first heard on the 10th March 1871,
when she High Cours veferred the following issne to the
Crvil Conrt—Whether the gift vo plaintiff’s son contained a

puwer of resumptiou ?

At the trial of thiz issue the plaintiff filed a kardrndma
(A) executed by plaintiff’s son to plaintiff which coutained
the following * you have ont of yonr patenal affection
townrds me grauted the same (certain houses and lands) to
e for the speeific purpose of sapporting myself and the
koran readers, &c.  The said garden and laud are yonr
property ; I will pot sell it to anybody nor shall I make a.
gift of it to any one. Shounld I depars this life, the said pro-
perty shall go and revert to you, aud so it is not my pro-
perty.”

The Civil Judge fonnd that the gift to plaintifi's son
was accompanied by av agreemens that in the event of his
death the property shoold revert to the plaintiff.

bpon the return of this finding the case came on again
for hearing on the 14th August.

Venkatapathi Rau, for the appellant, the plaintiff.

Ranyarha Nayudu, for the 3rd, and /tama Rau for she
4th and 6th respondents, the defendants.

The following judgment was delivered by

Horroway,J.—On the issue referred he Civil Judge has
found that the collateral agreement A was executed by the
deceased donee. Undonbsedly there are very suspicions points
conpected with the plaintifi’s case, but with a full view of the
whole of them, althongh with some hesitation, theCivikJndge
has come to the conclnsion thay the evidence of plaintiff
oight not so be discredited  We could nos came to- a differ~
eut conclusion whatever doubts we mwht feel.

It remaios then to consider 1t,s effect in point ofl aw.
The facts are that the plaintif during his sow's minority



RUSSAIN KHAK BAHADUR ¢.  NATE RI SRINIVASA CHARLI,

gave this property to him. By Muhammadan Law that gift
waus cotnplete without delivery (Baillie I, 529). It became
the son's from the date of the first transaction. By that law
if possession had not heen delivered, there wonld have been
a righs to take it, or during his minorivy any member of his
farily conld have done o for him (339). I refer to thense
priuciples, not as binding, but as an index to the intent of
the parties.  Then on the delivery of possession the father
gets from his son this document stipulating :—

1. That he will not alicnate.

2. That at hLis death the property shall return to the
father.

This docament is deporited with the father and not
heard of until the property is  taken iu execution for the
sou's debts.

According to the general principles of law auch a re-
striction on alienation, erpecially after the gift had become
complete long before, wonld have been absolutley invalid-
Is is g0 also by Mohammadan Law. Suach a condition an-
pexed to a gift is absolusely void (Baillie, 537), becanse re-
pngnant to the principle of the trapeaction npon which it is
sought, to engraft it. It must be void a fortiori as a mera
contract following long after a complete gift. I entertain no
doubt ought to be applied. Nothing could be more ineqnit-
atile than to allow the visible means of & man, to whom cre-
dit has been given, to be narrowed by a secret contract with
the persag who has given the debtor the opportanity of
appearing as owner. It is ouly necessary to add shas by
Muhammpadan Law the quality of irrevocability will be
attached to the gift (524).

I am of.opinion that the principles of juriprndence, with
which the roles of Mohammadan Law are here accordant,
forbid onr giviug effect tothis docnment. The Origiual Suit
onght to be dismissed and with costs.

KinpErgLEY. J —I coucuria this judgment.
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