MACKINNON AND CO. v. MINCHIN.

APPELLATE JURISPICITON. (a)
Special Appeal No. 198 of 1870.
Meears, MACKINKON wnd OMACKE.\‘-?
#1E, Agents of the Dritish India - Special dppellunts.
Steam Navigation Comlpany. f
Mr. CaarLes Mincuin, Attorney
on hehalt of Messrs. ARBUYHNOT  Special Responden!.
and Company,
A. and Co. at Madrags shipped by the B.1. 8. N. Steamer

“ Mahratte” a box of coral to be delivered to their Agent M. at Bimli-
patain. At the time of sliipment they declared the value and paid
enhanced freight on acrount of such value. By the bill of lading tha
Company undertook to deliver the case ingood order at Bimlipatam
2 the consignee M. subject to certain couditions annexed. By one
of thoss conditions if the consignee did not take delivery when the
ship was ready to dischinrge, the goods might be warehoused at the
merchant’s risk, and the Company’s Hability was to ceuse when the
goods left tha ship’s side. The consignee did not 1ake delivery at
the ship’s side, and the Company’s Agent at Bimlipatam took the case
to the Custom-house as he was bound to do by the Regulations of the
Port. If the Superintendent of the Custom-house had kuown that the
case contained corals, it would have been placed inan inner rovm,
but the Company’s Agent did not know the contents of the case, and
therefore was unable tu give any sich infurmation to the Superintend-
ent. While the case was laying at the Custom-house, application was
made on plaintifi’s behalf to the Company’s Agent for delivery of the
cade upon the usual guarantea. The Agent refused to deliver the case
without the production of the hill of lading. Afterwards the bLill of
lading was received from Madrus and the cuse was  delivered up. At
somne time between its leaving the ship’s side and delivery to the con-
signee the case wusopened and a purtion of the contents stolen, Held,
that the defendants were not liable.

TH[S was a Special Appenl against the decisionot E C. G

Thomus, the Civil Judge of Vizagapatam, in Regular 51 vo 7n

of 1870.

Appeal No. 145 of 1868, modifving the decree of the Court
of the Principal Sadr Amiu of Vizagapatam iu Origiual Suit
No. 22 of 1867, :

Handley, for the specinl appellants, the defendants.

Sloan, for the special respondent, the plaintiff.

The Court delivered the following judgments in which
the facts safficiently appear :—

KiNpEnsLEY, J.—1 nnderstand the following to be the
principal facts of the case.  Arbuthuot and Company at
Madras shipped by the DBritish India Steam  Navigation
Company’s Steamer,*Malkratts,” a box of cornl to be deliver-
ed to their Agent Mackie at Bimlipatam. At the time of

{e) Prescnt: Holloway and Kindusley, JJ.
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shipment, they declared tlie value of the case to be Rs. 9.5009

4 v Tog~tnd paid enhaoced freight on acconnt of such valne. By the

of 1870.

bill of lading, the Compauny undartook to deliver the case in
good order at, Bimlipatam to the consignee Mackie, anbject to
certain conditions annexed. By. oue of those conditions if
the consignee did not take delivery wheu the ship was ready
1o discharge,the goods might be warehonsed at the merchant's
risl,and the Compauy’s liability was to cease when the goods
Jeft the ship's side.  The consignee did not take delivery at
‘the ahip’s side, and the Company’s Agent at Bimlipatam tovk
the case to the Unstom-honse, an ke was honnd to do by thre
Regulations of the Port. It appears that if the Saperintend-
eut of the Cnstom-house had been aware that the case con-
‘tained corals, it would have been placed in an inver room
and takeu greater care of; but the Company’s Ageunt did not
Jknow that the case conszined corals, and therefore he was
unable to give.ery sach information to the Superintendent
-of the Custom-honse. While the case was laying at the Cua-
tom-house Mr. Minchin applied ou plaintiff's behalf to the
‘Company’s Agent for delizery of the case npon the usnal
guarantee. The Agent refnsed to deliver the case without
the production of the bill of lading. Afterwards the bill of
Jading was received from Madrasead the case was delivered
up. In the meantime, while!lying at the Custom-house, the
case had been opened and = portion of the contents stolen.
The question-is whether the defendants are responsible.

It-uppesrs Trom the conditions of the bill of lading thab
the &efendants pedormed their dodyes carriers by éarryiég
the case to Bimlipatam, where the tondignee.ought to have
tuken delivery at the ship's side. - And there:zppears to bp
Do enactment, nor any rale of law in force in Buitish India,
which shonld prevent ur giving effect to sach conditiona. If
therefore, the defendants throngh their Agents lunded the
case at Bimlipatam, and lodged it at the Cosiom-house,
they did eo, not in the character of carriers, but as gratuitous
bailees; and as gratuitous bailees they wonld be r_espgnsib.[é
only for what has been termed grrws megligence. . Now it
seews impossible to maintain that she defendant’s agent was
guilty of snch negligence, He was boun'd by the Regulations
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of Government to convey the goods straight to the Castom- 1871
j dl have d 4 to have delivered ¥ 1T
10ase, and he appears to have done so, and to have delivered o= =g

the case in good order to the Saperintendent.

He was not beund te. k.l.lOW the contents of the case, not
to declure it %o tlse Saperivtendent. And it was whilethe
ense was in the cnstody of the Custom-house officers that
the damage took place. 1 am therefore of opinion that the
decree of the Civil Judge ought to be reversed, and the suig
dismissed with costs.

HoLroway, J.—I am of the same opinion for the reasons
given by me at considerable length at the hearing, which E
will shortly resame,

There is absolately no evidenee that the box was plan~
dered while in the verandah. Ef it had been, it conld not
have been said that the violation ef any duty imposed npon
the defendants was the canse of the loss. There was a duty
dmposed by the Regnlations of the Port to lodge in the Cus-
tom-honse. s contiunance there was the resalt of no
wrong, for defendants’ agents were not bonnd to surrender
the goods withont the prodnction: of the bilb of lading. The
vefusal may have been an nefriendly and capricions exercise
of & legal right, but this is nq ivjory. The defendants had &
right by the coutract to land apd whatve the goods at the
consignee’s expense,and the roles of the Chnstom~house com-
pelled the wharving in the place in which they were lodged.
Whether the mode of meeting the convenience of steamers
shoald not be the putting of the Custom-honse manager to-
a little inconvenience for the public 'beu.e.ﬁt, rather than the
Joose mode which appears to be adopted at Vizagapatam, i
a question which it appears to me that the authorities may
advantageonsly consider. Jn the capacity of carriers, the
evidence is that the duty of she defendants was falfilled ;
the daty which their mode of procedure imposed upon them
‘s boatmen and carriers is not proved to have been violated.
That the loss resulted from: snch violation is of course, there-
fore, nnproved. How or when it happened is wholly an-
proved.
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