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APPELLATE JURIADICLION (a)

Ciwl Miscellaneous Special Appsal No. 170 of 1870,
HANINABALU SANNAPPA........ Ao dppellant.
Mus. Cook, widow of Francs l

0.Cook, and J. MiLLer, Esq., - Respondents.
Administrator-General. s

Plaiatiff on the 15th June 1868 immediately after the denthof hie
«debtor, brought a suit sgainst the debtor’s widow( 1st defendant) for re-
covery of the debt and, befure jndgment, obrained atiachment and sale
of pruperty ef the deceased the sale proceeds being kept in deposit in the
Court.  Thens proceedings teuk place in June and July, and on the 15th
August admiaistration was granted to the Administeator -General, the
widow not having taken out administration. Onthe 28th September
the Administrator-General was, on plaintift’s application, made defen-

duet in pince of the widow and the suit proceeded aguinst him to de-

sree. Before plaintiff applied te execute this decree the ameunt of the
saleprac-eds Wav, hy the direction of the Civil Judge. handed over to tha
Aduiinistrator-General; aocordingly, on this ground plaintifi’s application
to the District Munsit for execution was rejected. He appealed un-
suceesafully to the Civil Conrt. Held, on Special Appesl, that Section 33
of Act XX1V of 1867 took away plaintiff's right to payment otherwise
than rateably with the other ereditora,

HIS was a Special Appesl agninst the order of O. B. Ir-

viue, the Civil Jndge of Bellary, dated the 23rd Febru-

ary 1870, dismissing Miscellaneons Petition No. 106 of 1870¢

presented aguinst the order of the Court of the District Mun-

#if of Bellary passed on Miscellaveous Petition No. 506 of
1869.

Scharlieb, for the appellans, the plaintiff.
The Acting Advecate-General, jfor the 2ud respoadent,
the 2nd defendant.

The facts sufficiently appear in the following

JupaMENT: —The qnestion for determination in this
appeal is wether the Civil Court has erred in dismissing the
plaintiffs appeal from she order of the District Mansif's
Conrt. rejecting his application for satisfaction of a decres
ons of the sale proceeds of the deceased's debtor's
property.

It appears that on the 15th Jnve 1868, immediately
after the death of his debtor, the plaintiff bronghs a sait
against the debtor’s widow (the 1st defendant) for the re-
covery of the debt and obtained therein before jndgment the
attachment and sale of property of the deceased; and she sale

(a) Present : Scoilund, C.J. aud Intes, J.
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proceeds were kept. in deposit in the €onrt. Thene proceedings A”;":*- 1
took place m June and duly, and on the 15th of Angnuua-M?%_—l—&o_*
nchninissention of the deceased’s estute was granted to the 1700of 1870,
Adinistrator-General ndinjnissrution not having been taken
out. by the widow. Oa the 28th September the Administrator-
General was,onthe application of theplaintiff,made defendana
st the suit in place of the widow,and the snitwas dalpproceedr
¢d withagainst i to decree. Either before the decree or after
itund before the application: for it execation, the amount of
she sule proceeds was by the direction of the Ciwil Judge:
handed over to the Administratop-General, and this was the
groand of the vejection of the plaintiff's applicasion for
execution by the District Munnsif, against which the plaintiff
sppealed nnsuccesafully so the Civil Cours.

The point on. which thegnestion tnrns is the right of the-
Administrator-General,nnder Act XXIV of 1867,to withhold
the mouey and apply it rateably towarde the discharge of the
debt decreed to. she plaintiff and the other debts-dne by the
intestate. It is diffienlt to discover the: gronnd of the widow’s:
Jiability to the snit. Lhe gronud now put forward, thas she
had made herself execntrix ot her own wrong, does not
appear to-be snpported by evidence in.the suit, But in the
present appeal we must tuke it thas the snit. althongh not
sppear to be supported by evidence in the snis. Bat in the
persent appenl we-must take is that the enis, althongh wnot
well bronght against the widow, was rightly npheld and the
decree duly paswed against the Administrator-Generaliin his
representasive charucter a8 anpplemental defendant. The
cnse, then, mast be dealt with as a suit bronght agsinsy the-
Administrator-General. ~

Applying Section 33 of Act XXIV of 1867 to this con~
elnsion, it is, we think, fatal to the plaintiff's claim to the
rale proceeds. It enacts that in snch a enit. the plaintiff shalk
** not. be entitled to have she decree (if any) enforced nuless
** upon proof by affiilavit or otherwise that not less shan one
* calendar mouth previons to the institntion of the sait he:

« had applied in writing to the Administ rator-Generalatating
« the amount and other particnlara ot the cluimxand sapport-
« ing the same by sach evidence as, nnder the circnmstances
* of the case. the Administrator-General was reasonably en-
« titled to require, and that the Administrator-general had
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1871, v refused or neglected to register the claim according to the
August 12. . . - - . L .
LS 4N bractice of his office.  If iu any sach snit judgment is pro-
70 of 1870. ** nonuced in tuvor of the pldllltlﬁ he shall nevertheless be
T “only entitled to payment out of the assets of the decensed

¢ pari passe with the other creditors,”

It is nuuecessary to consider whether the institntion of
the suit gronudlessly againss the widow alone belore adminis-
tration was obtained by the Admivistrator-General, renders
the conditiou as to proot inapplicable to the plaiutiff.  For
even assuming the inapplicability of thas umdmnn it is clear
that the coucluding provision of the section tales away his
right to paymeat otherwise thau rateably with other creditors.
It follows thas the sale proceeds conld not have been legally
-ordered to be paid in satistaction of the deeree,and the plaintiff
cau now obtain payment from the Administrator-General of
the amonnt which he is entitled to receive in dne conrse,

For these reasons we think the orders of the Lower
Conrts against the plaintiffs application sugrainable. | s
‘becopies unnecessary to sny anythiny as to the Civil Jndue s
‘power to make the transfer of the rale proceeds to the Ad-
ministrator- General ander Section 61 of the Act. 'lhe Ap=-
peal must be dismissed and the appellant mnst  pay one set
of costs to the respoudents,

Appeal dismissed,

APPELLATE JURISDICTION (@)

PEER Pudaloiiinieniennn  Plaintiff
Krisena AYYAN o civinieeiinnecenene Llefendant.

A. ujudgment-vreditor of the defendant, attached his praperty but
took no further step.  B. another judgmentscreditor, mbsegnently se-
tached and sold- the property. Ield, that the decree holder wheo first at-
tached the property of the julgment-debtor did not forfeit his prior
right to payment under Section 270 of the Civil Prooadure Cude by delay
ing to obtuin an order for the sale of the property upon his attachipent.

p 1871, » HIS wus 4 cuse referred for the opinion of the High Conrg
1 . ’ . . e o .
R"Z'ug_u"’:w by A. J. Mangalam, the Districe Muonsif of Lripatig, in
of J371. Small Canse Suit No. 536 of 1870,
In the execution of the decree in the above suit certain
property of the defendant was attached an the appiliention

(a) Present Scullaud C.J. and Ianes, 3.





