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fendant at any yearly term, with the almoss total loss of the
wivantage to be derived from the money he has been indunceld
under the agreement, to lay out. Ior, if this were so, all that

detendant could do would be to pull his honse to pieces nnd
remove the materinls, which wonld nos, of course, reahze
unything like the value of the bnilding.

I thivk, therefore, that the decision of the Principal
Sadr Aniin iy in accordunce with principle in decreeing shat
plainuft, before ejecting  defendaut, must pay the value of
the baldings.

I ugree in dismissing this Special Appeal.

APPELLALE JURISDICIION (&)
Special Sppeal No. 27T gf 1871,
KRISTNA MUDALL vevvevinineniennnnnn . Special Appellant.

SHANMUGA MUDALIAR.....veuren.....Special Respondent.

Plaintift sued, as managing trustee of a choultry, to set aside ' cer-
tain wmortgages of the lands with which it was endowed, made by the
2nd 3rd and 41h defendanta to the tth and 7th defendants, and for an
injunction to compel payment of kist, which had been allowed to fall
into urrears, eontrary to the provisivns of Exhibit A, thie muchalka sued
upon.  The defendanty pleaded that the jmortgages made were not in
violation of the provisions of ixhibit A. The Conrtof First Insiance
diswisged the suit.  Onappeal,the Civil Judge considered the provi-
flous in Exhibit A—* Moreover, we are only entitled to cultivate the
said four villages and to maintain the said chonluy with the incone
theretfrom us above stated ; and we have no right 1o alienate the said
lands by sale, &c."—fatal to the mght to mortgage advanced by defenl-
ants 1to 6. Accordingly be reversed the decres appealed from.

1eld, by Scorraxp, C. J.—That the reasonable construction to be
put npon that poriion of the rdzindma reluting to alienation was that
the villages were notto be alienatedso as to deprive the vhounitry of the
receipt of the poriion of the prodice fixed by the rdzindma for its sup-
port. That the security of the cultivation of the land and the application
of the tixed portion of the produce to the wmaintenauce of the chouliry
wan all that the pariies intended to effect.  That there was nothing in
the reeord toshow ihat the payment of that fixed portion had besn
rendered less certain by the transfer of the villages to the morigagees.
That, consequently, the beneliciul interest of the piaintiff, as trustee
under the rézindima, was not impaired, and the mortgages were not
made in violation of the provisions of Exhibit A.

By Hounoway, J.—That th right set up was based upon a purely
capricions exerc'se of the phintiff’s will, in the effectuation of which he
ha:i no conreivable interest : tuat contractual wurds seeking to create a
right of this sort are ineffective to create it and that, consequently, the
alienations by mortgage were wrongly declared void.

TH[S wus & Specinl Appeal agaivst the decision of C. R.

Pelly, the Acting Civil Judge of Trangquebar, in Regulur
Appeal No. 71 of 1870, reversing the decree of the Judge
of the Conrt. of Siall Causes at Negfpatam, on the Princi-
pal Sadr Amin’s Side, in original Suit No. 84 of 1869.

(a) Preseut : Sc tland;C. Jound Holloway, J.
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try, sued to set aside certain alienations of the lands with-g— —x=" 7
which it was endowed, made by 2ud, 3rd and 4th defendants  of 1871.

to 6th and 7th defendants, and for an injunction, under Sec-
tion 93 of the Civil Procedure Code, to compel payment of
the Sirkar kist, which they had allowed to fall in arrears
contrary to the conditions of Exhibit A, muchalka, dated
the 8th March 1840, and the decree in Orviginal Suit 19 of
1864, on the file of the Principal Sade Amin of Negapatam.
1st defendant allowed the snit to proceed ez-parte. 2nd,
3rd and 4th pleaded, amongst other pleas, that a simple
mortgage to third parties was not opposed to the muachalka,
or detrimental to the institntion and payment of the kist.
6th and 7th defendauts upheld the mortgages to themselves
and stated that no kist was due. The Lower Court dismiss-
ed the suit, and the plaiutiff apperaled.

The judgment of the Civil Judge was, in part, as
follows :—

*The case stands thus :—The ancestors of plaintiff and
defendants 1 to 5 assigned the lands of she villages Nedum-
balam, Manikal, Chettiarcorichi, and Sernkalatur for the
sapport of the choultry in question. In 1819, an arrange-
ment was made, by which the mapagement of the charity
was vested in one Rdmaslinga DMadali, plaintiff’s nncle ;
and on his death, about 35 years ago, he was succeeded by
plaintiff’s father, one Puramesivara Madali, who had excla-
sive management of the two villages Chettiarcorichi and
Serukalatur, while, as regards the other two, he held one
thoiety, and the other parties the remaining ove. Disputes
then arose, when the Revenne anthorities attached the lands
for arrears dne to Government, and the matter resnlted in
plaintiff’s elder brother and his co-parceners, the father of
1st defendant, and the father of 3rd, 4th and 5th defendants
execating Wxhibit A, the muchalka in question. This was
in 1846. Matters continned thus for a time, when differences
again arose, aud the lands were a second time attached
by the Revenue authorities, and so held by them for some
years, but eventnally released under the muchalka, Exbibit
B, which was signed by the parties to Exhibit A, with a

single exception, viz. Sdmi Mudali, a brother of plaintify,
Vi—32
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for whom he signed ; and by this document they honnd

L —themselves to adhere to the terms of Exkibit A. Dispntes,

however, again arose, and in 1864, plaivtiff sued the other
parties iu the Conrt of the Priucipal Sadr Amin of Nega-
patam (Original Suit 10 of 1864) for the lands and preduce
from 1834 to 1862, alleging that they had alienated a por-
tion of the lands and failed to deliver the choultry’s share
of the produce. The Principal Sadr Amin then decreed
plaintiff the produce from 1859 to 1863, was silent relative
to.the lands, but in the 24th para. of the judgment, wrote
thos :—* As the Court has held that the charity has vot
ceased, it seems to follow necessarily that the villages allot-

ted for its support cannot be alienated, and that any aliena-

tion of the allotted property is further opposed to the express
stipulation in muchalka A, by which the Court considers
the subscribing parties are bound.” This judgment wae
passed on the 30th September 1865 ; and on the 16th Sep-
tember, 6th and ‘8th November 1868, and 15th May 1869,
the 2od, 3rd and 5th defendants raised Rnpees 7,350 om
four bonds executed in favor of 6th and 7th defendants,
mortgaging portions of the lands, and plaintiff conseguently
institnted the snit now under consideration to have these
bonds set aside as alienations barred by the muchalka A ;
and, farther, to have defendants 1 to 5-compelled by an
injunction, under Section 93, to pay the kist allowed to fall
into arrears, consequent on which the Revenue aunthorities
have again attached a portion of the lands held by them.
The Principal Sadr Amin, however, held the mortgages not
to be such alienations as he contemplated in the above para.,
and hence this appeal.

The points feor determination in his appeal are, 1st,
whether with regard to the terms of Exhibits A and B, and
the nature of the mortgages nnder D, E, F' and No. 1I, the
latter constitute such alienations as are barred by KExhibit
A ; and 2nd, if so, whether plaintiff is entitled to a perpe-
tnal injunction under Section 93 of the Code of Civil Pro-
cedare.

Exhibib A sets forth as follows—“In support of the
choultry founded by on ancestors inthe Peravalundan
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alias Jahal village, our mirdsi grain-rens villages of Nednm- J"m:z
bradam, Mavaikul, Serokalatae and Chethiarcorichi wers set-s.—A?ﬁ;VT."f'f
apart by us. The villages of Serukalatmr and Chethiar- — of 1871
corichi were lield in common, and the lands of the other
two villages, Nedambalam and Manikal, were held, halfby
Paramesivara Madali, and the other half by Sabba Mudali,
&c. three persons. With the income of the two first men-
tioned villages and with the mirdsiwarem paid by the
holders of the said twe moieties, the deceased Paramesivara
Mundali was maintaining the charity. Subba Mudaliar asd
others having refnsed payment of the mirdsiwaram unless
the aecounts of receipts and expenses of the charity were
rendered to them, and the said Paramesivara Mudali having
on the other hand refused to read ar such accounts, the moiety
of lands held by Sabba Mudaliar, &e. in Nedumbalam and:
Manikal were attached and placed in eharge of the Sircar,
by whom the produce has been estimated and cat. Now,
however, the disputes among us have been ended by the
following amicable adjustment, that is to say :—

That of the four villages of Nednmbalam, Manikal,
Serukalatar and Chethiarcorichi set apart in common for the
snpport of the said charitable object (choultry), the landsof
Sernkalatur and Chethiarcorichi should be caltivated by the
#aid Paramesivara Muadali’s son, S4mt Mudaliar, who shonld
appropriate the mirdsiwaram (after paying the kndiwaram
and melwaram frony the prodnce) for the charity. From
the gross produce of the remeaining two villages of Nedum-
balam and Manikal, the melwaram or the Sircar share and
the kudiwaram or the ryot’s share are to be deducted, and
after paying out of the mirdsiwaram the kanl fees due to

Sircar, the net mirdsiwaram 253} kallams of paddy are to

be paid for the support of said charivy—thas 126-1—Zkallams

by Sami Mndaliar, who shoald cultivate a moiety of the
lands in the said two villages and 126 %kallams by the said

Sabba mudaliar, &e., the three persons who should cnltivate
the other moiety of lands in the said two villages. With the
funds so paid, Paramesivara Mudaliar’s son Sami Madaliar

should, as nsnal, keep wp the choultry efficiently, and should
not appropriate said fands te hie persopal wse. As the lands
of Sabba Mudaliar, &c., are ander zaft by Sircar from Fasli
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1274, no kadimaramat, such as strengthening the banks of

.—A‘—"l;ﬁf—ﬁelds, digging vullahs, &c., has been execated in respect of

of 1871.

those lands, and it is now to be ecarried cuv wish the miréds
tandwaram for Fasli 1254, which is in the hands of the said
Subba Mudaliar. The mirdsiwaram, or landlord’s share,
amounting to Rapees 198-2-11 up to Fasli 1233, is in
deposit with the Sircar, and it it to be drawn by Vadapady-
mungalum Sokkappa Mndaliar, who shonld expeund it ou
the repairs of the choultry. As we have thas adjusted the
differences between us, we bind oarselves to abide by the
above adjustment, in future. We pray for an order to pay
the said Rupees 198-2-11 now in Sivcar deposit to the said
Vadapadymungalom Sokkappa Mudaliar, and to release
from attachment the lands of Subba Mudaliar, and others.
Moreover, we are ooly entitled to cultivate the said foar

"villages and to maintain the said choultry with the income

therefrom as above stated ; and we have no right to
alienate the said lands by sale, &. Suach is the muchalka
given with our free-will.”

I deem the following passages fatal to the right to
mortgage advanced by defendants 1to 5, viz. * Moreover
we are only entitled to caltivate” and * we have no right
to alienate the said lands by sale, &ec.,” in the vernacular

The above clearly sets forth
that they ¢ are only” eutitled to culiivate, while on re-
ference to Exhibits D, B, F and No. II, I fiod them to
be in effect very little short of sales. D is an usofrac-
taary mortgage for the large snm of Rupees 2,500 on 7 V.

2 M. 41%— G. of dry , wet and other lauds. E is asimilar
docnment for 1,250 Rupees ou 3 V. 13 M. 49 G. F. the same

- for Rupees 2,350 on 7 V. 1 M. 7 G. and No. II, the same for

Rupees 1,250 on 3 V. 13 M. 86 G; and unless the mort-
gagors thiok fit to refund the above sums, the mortgagees

. may continue to hold for any paumber of years ; and taking

into consideration that Fxhibit A, to which the mortgagors
were admittedly parties, ““only” gives them the right to cal-
tivate, the above to my view will fu]l within the scope of the
alienatious which may reasonably be presnmed to be incladed
in the term ¢ etceter ” which thus following the word
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« gale” not improbably primarily comtemplated aun alienation
of this very natuare.

It has been contended that as the above exhibits provide_

for paymentto the choultry of its share, they can entail no
iujury on the tostitation. This, however, even admitting ir
to be material when there is a writteu docnwent to be
construed, is very questionable. So long as the lands con-
tinne under the managemeunt and in the possession of the
parties to Exhihit A, the desceudants of the grautees,pay-
ment of the kist aud recovery of the produce may be easily
enforced. Affuirs,however, will be in a very different posi-,
tion if they are allowed to pass into the hands of mortgagees
who may sub-mortgage, or, by letting the kist fall into arrears
entail sale on the part of Government, and so sub-division
among any number of purchasers; and I am of opinion that
when Exhibit A, by which defendants 1to 5 are admittedly
bonnd, clearly limits their right to caltivation, asnfructuary
mortgages of the above nature will constitute alienations
prejudicial to the interests of the institution.”

The Civil Judge, accordingly, reversed the decree of the
Principal Sadr Amin and granted the injonction prayed for.

The 6th defendant preferred a Special Appeal on the
gronuds, amongst others, that

The Civil Judge misconstrued Exhibit A and the Judg-
- ment in Suit No. 19 of 1864, and that the disputed aliena-
tion did not affect the charity.

The Acting Advocate-General, for the special appellant,
the 6th defendant.

O'Sullivan and Sanjiva Rau, for the special respond-
ent, the plaintiff.

The Court delivered the following jndgments:—

ScorLAND, C. J.—I am of opinion that the only substan-
tial question open for determination in this snit was whether
the mortgages mentioned in the plaint were made in viola-
tion of the rdzindma (Exhibit A) and therefore invalid : and
considering the question as one of construction merely, I
think the mortgages are not invalid. The reasonable con-
straction which it seems to me the Court is bound to put
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upion the portion of the razindma relating to alienation, s
that the villages were not to be alienated 8o as to deprive
the choultry of the receipt ot the portion of the prodoce
Hxed by the razindaa for its suppors out of the returns from
the regidar cultivation of the land of the villages. The
countrary strictly literal coopstruction upheld by the Civil
Court would prevent even a beneficial lease of ary portion
of the land to a teoavt for cultivation, and it 18 hardly pos-
sible to sappose that the parties intended the stipulation to
have sach an effect.  RReading the stipnlation together with
the other provisious in the rézindna, [ think the secarity of
the caltivation of the land and the application of the fixed
portion of the produce to the maintenance of the chonltry
is all that the parties can be cunsidered to have intended to
effect by it.

Upon this constracticn the mortgages were mot made in
violation of the stipulation, for they contain express provi-
sions binding the mortgagees tu pay the fixed portion of the
produoce for the support of the choultry, and there is nothing
in the record to show that the regular cultivation of the
land and the payment of that portion have been rendered
less certain by the transfer of the villages to the mortgagees.
Consequently, the beneficial interest of the plaintiff as trustee
under the rdzindma is not impaired. Upon this ground, I
think that the decree of the Lower Appellate Coart is net
snstainable and must be reversed.

With respect to the farther question raised on behalf of
the respondent, whether the plaintiff possessed a proprietary
right as trostee of the chonltry, independently of the rdzing-
ma, which entitled him to invalidate the morsgages, I abstain
from giving any opinion, considered the question at variance
with the canse of action in the former sait, brought hy the
respondent in 1864, the plaintiff may, if so advised, litigate
it in another properly framed suit.

Horroway, J.—The question here is whether the Judge
has rightly cancelled these alienatipns on the groand that
they are opposed to the words of the rdzindma on which
the soit is brought. The qnestion is strictly the only one
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which the plaiatiff raised, aud theouly oue which the Conrt }871.~
. nuHe (.
determined. B4 Noo2T

of 1871
It was attempted by Mro O'Sallivan  to being in the 7

larger question of whesher the endowweut was not entitled
to the whole of the prodace, and not merely to the 250
kallame which the agreement declares payable. That wonid
depend npoun questions altogether beyond the scope of thia
suit. The agreement way itself be a frand upon the insti-
tusiou, bat the only question here is whether, assaming 16 to
be valid, these alienatious by mortgage can be set aside. I&
is ok disputed that the whole snm which the agreement
secures to the Pagoda is secured by the mortguge, aud nothing
was adduced to show that the secarity for payment was
smaller (it appears to be rather greater),or that the transac-
tion in any way worsened the condition of the institution as
settled by the rdzindwa. No one, therefore, having the least
interest, 8o far as the present casc discloses, in the continued
personal eccupation of the mortgagors, ought the contrac-
tual words to be allowed to uptet an alienation of this kind?
Attached to the right of occupation by the general principles
of law, is the right of dealing as the defendants have dealt.
Within certain limits the contract of private persons may
modify the operation of rales of law, but, without consider-
ing at the present moment whether this is a principle
snsceptible of sach modification, I put my judgment aupon
the broad gronnd that every right capable of being en-
foreed must have for its contents some conceivable haman
interest, but not necessarily a pecuniary one. This prin-
ciple will be found to be of frunitful application in every
brauch of law, in servitndes, obligations, institutions. So
far as the present case discloses, the right set up i3 based
upon a purely capricions exercise of the plaintiff’s will, in
the effectnation of which he has no coanceivable interest. ¥
do not stop here to show how this principle lies at the root
f many propositions of Iinglish law. It is, undoubtedly,
the general principle of jurisprndence to which, with some
vagueness, the Privy lencil advected in Renaud v. Guillet
(L. R.2 P. C, 4), a case quoted by the Advocate-General.
“You shall not sell” is void. “If yeu sell you shall give
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me the first offer” may be perfectly valid. “You shall not

- alienate™ is void, “Yon shall not alienate so as to destroy
of 1871

the rights of yonr son” is perfectly valid, of course provided
that the form necessary to effectnate the limitation is
observed. The distinction on the principle stated is perfect-
ly intelligible.  On the gronud, therefore, that contractual
words seeking ro create a right of this sort are ineffective
to create it, [ am of opinion shat the alienations by mort-
gage have been wrougly declared void. Then, it was songht
to show that the declaration in the former snit of the in-
capacity to alieuate prevented us from coming to this con-
clusion. Now, the decree in that snit was a dismissal of
the plaiutiff’s claim to get possession of these very landa,
and, iu the judgment, in the course of showing that there
was no such right, the Judge chose to say that the agree-
ment was snch as to entitle the plaintiff to the prodance and
to prevent the plaintiff from alienating. Assnming for the
moment that any part of a judgment, by which a plaintiff's
suit is dismissed, could make any statement against a de-
fendant res-judicatn, a matter by no means clear, it is quite
plain that this was not a decision on a matter of fact which
it was necessary to determine to reach the conclasion, and,
even apon the most liberal views as to the scope of res-
judicata, this is necessary. It is manifest that this was not
and could not be any decision upon the point. I am of
opinion that the decree of the Civil Judge ought to- be re-
versed with costs.

There has been no appeal as to this perpetual injunc-
tion, and I wjsh to gnard myself against being sapposed to
think that this remedy was properly sought or properly
given in this snit.

Appeal allowed.





