MAHALATCHMT AMMAL ¥ PALANI COETTL

AvrELLATE Jomismerion (o)
Special Appeal No. 195 of 1870,
MAnKrarcnn AMMAL........ R Special  Appellant.
Parant Cuerrr and 3 others......... Specind Respondents.

Suit to eject defendants (who held under a leaxe, Exhibit A) from
a house-gronud and to comipel thenr to remove the tmildings thereon
ercctel,  The defendanis pleaded that A was a permacent lease and
that plaintift had no right to eject. The lease, A, expressly awthorized
the lessee to bulld. The Court of First lustance, holding  that A, was
pot a permanent lease. decreed as sued fur.  The Appellate Court, while
concurring with the Munsif a8 tu the constrnction of A, gave to the
plaintiff the option of puying for the house aud resuniing the land, or of
receiving the value of the land from the defendant.  ifeld, -that the
decree of the Principal Sadr Amin was right.

Muttukarvppa Kaundun v. Ruma Pillai,3M. 11 C., 58, appli=s to
the defendant’s admission of a transaction embodied 1n a written docu-
ment not receivable in evidence, and is no authority swhatever for con-
struing a document present to the Court upona defendants adimission.

THIS was a Special Appeal agaiust the decision of T.
Kristuasami Ayyar. the Principal Sadr Amin of Tanjore,
in Regular Appeal No, 238 of 1869, modifying the decree of
the Cours of the District Muunsif of Combacouum in origiual
Suit No. 639 of 1863,

Plaintiff sued to eject the defendauts from a honse-gronnd
rented ont by her to one Valdi Chetti, an nndivided menabet
of the defendant’s family, under a lease boud (exhibit A)
dated the 220d November 1844. Plainsiff also prayed that the
defendants be compelled to remove the buildings which had
been erected on the house-gronnd in guestion, and which she
valaed at Re. 210.  The defendants admitted the docnment
A, bt contended that nuder the terms thereof, the plaintiff
hiad merely a right to rent and conld not eject.  They also
gtated that the buildings were worth Rs. 1.000. By the
terms of A. the lessee was anthorized to bnild on the gronnd.
The Munsif held that A. was not a permanent lease, aud re-
marking on the coutention of the defendants” Vakil thae
there was an alteration in A. whereby the figure 1 had been
substituted for 60, said « even supposing thut this alteration
was made frandulently by the plaiotiff and that it vitiates
the rent-deed entirely, I can see no reason why I should not
give a decree in fuvor of plaintiff ou the mere admission of
the defendants, who have said that the lease had no terwn fixed
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for it sach admission being as much original evidence as the
said leaxe,  Vide Neferved Cuse No. 10 of 1866, M. H. €.

_Reps., 1587 He thevefore decreed that she defendants shouhd

retnove the boildings and restore the land sued for to plubu-
tHl with arrears of rent.

Ou append the Principal Sadr Amin confirmed the deci-
sion of the Munsif as to the construction of the lease AL, bnt
in modifieation of his decree said =Equity and common sense
alike compel me to pronoance that the defendants are enti-
tled either to huve the value of the building erected on the
house-ground, and which is estimated by the Commissioner
depnted by she Lower Court at Rs. 575, paid to them before
betug evicted, or, at the option of the plaintiff (the person
cansing the eviction), to purchase her interest in the gronud
at the value thereof as laid dowu in the plaint, irrespective
of the valne of the bnilding. A decree of the above uature
geems also conformable to the spirit of Section 2, Act XI of
1865.” ‘

Plaintiff preferred a special appesh

L. Balaji Rau, for Savundranayagam Pillas, for the
speciul appellant, the plaiutiff.

The Court delivered the following judgments :—

HoLroway, J.—In this case a lessee has been ejected
from a parcel of land upow which be had built a house worth
Rnpees 575. The defendant below contended that the lease
should be construed as giving a right of permanent ocenpa-
tion. The Muusif decreed restoration with arrears of rent.
The Principal Sadr Amin, while agreeing with him that the
lease did not give a vight of permanent occupation, gave to
the plaintitf the option of paying for the house aud resum-
Ing the Jand, or of receiving the value of she land from the
defendant. ‘

The case at 3 M. B. C., 158 has been misapplied by the
Maunsif. That case apphied to the defendant’s admission of o
transaction embodied in a writter docement not receivable
in evidence, and is uo anshority whatever for construing a
document, present. to she Coart, upon a defendaut’s admis-
sion. The construction of a document before the Conrt wasa
questiou of law to be de ermined by Grammar and Logie,
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the primary orgaus of interpretation, aided, where neceseary
by the subsidiary one of usage, were admissible to throw
lght npou the meaning of the words used.

The Principal Sadr Amin pat the same construction
upon the docnment, awd the defendant hus not appeared to
contest that copstraction.  In basing the judgment upon
what i8 tered the spiric of Act XL of 1863, & canon of inser-
pretation has been violated.  Section 3 of the Act strictly
linsits the application tv cases governed by Euglish law.
The Act is, therefore, a ** ius singnlare” which admits of no
extension by analogy. Equity, too, had nothing to do with
the coustrnction to be put opon the instrument, Iis office
can only be to modify the nataral resnlts of the meaniug,
in consequence of considerations external to the instrument
iteelf and based upon the condnet of the party agrinst whom
snch relief is songht.  While, however, competled to dissent
from the conrse of reasoning of the Lower Courts, [ am ot
opiuion that the decree shounld be upheld, and apon the
circamstances of this transaction. A piece of lands of small
value is grauted as a house site. The resumption of snch
land at all is most. nncommoun ; the general understanding is
that the holding shall be in perpetuity at the fixed reut.
The eoutrect being in writing we are not at liberty to suy
that the tenancy is to endnre beyond the term expressly
fixed, but,following many cases, we are at liberty to say that
the resamption shall be only "upon the terms of the lessor
compensatiug for the permanent improvements upon the
land, aud we are eertainly not at liberty fo say that iu so
deciding the Principal Sadr Amin is wrong. I am of opinion
that the appeal should be dismissed.

INNES, J.—DPlaintiff lets the land to defendant by an
instroment in which it is expressly permitted him to erect
permaneut boildivgs.  This ivstrament has been coustrued as
a lease from year to year, and that construction has not been
dispnted in Specianl Appeal. Lt must, therefore, be taken to be
what it has been fonud to be. Buai it is clear that it conld
pot huve been the iutention of the parties thut, afver defend-
aat had gone to the outlay comsemplated by the agreement
of thre parties, plaiutiff should be at liberty to treat this as a

lease from year to year aud wothi g wmore, aud to eject de-
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fendant at any yearly term, with the almoss total loss of the
wivantage to be derived from the money he has been indunceld
under the agreement, to lay out. Ior, if this were so, all that

detendant could do would be to pull his honse to pieces nnd
remove the materinls, which wonld nos, of course, reahze
unything like the value of the bnilding.

I thivk, therefore, that the decision of the Principal
Sadr Aniin iy in accordunce with principle in decreeing shat
plainuft, before ejecting  defendaut, must pay the value of
the baldings.

I ugree in dismissing this Special Appeal.

APPELLALE JURISDICIION (&)
Special Sppeal No. 27T gf 1871,
KRISTNA MUDALL vevvevinineniennnnnn . Special Appellant.

SHANMUGA MUDALIAR.....veuren.....Special Respondent.

Plaintift sued, as managing trustee of a choultry, to set aside ' cer-
tain wmortgages of the lands with which it was endowed, made by the
2nd 3rd and 41h defendanta to the tth and 7th defendants, and for an
injunction to compel payment of kist, which had been allowed to fall
into urrears, eontrary to the provisivns of Exhibit A, thie muchalka sued
upon.  The defendanty pleaded that the jmortgages made were not in
violation of the provisions of ixhibit A. The Conrtof First Insiance
diswisged the suit.  Onappeal,the Civil Judge considered the provi-
flous in Exhibit A—* Moreover, we are only entitled to cultivate the
said four villages and to maintain the said chonluy with the incone
theretfrom us above stated ; and we have no right 1o alienate the said
lands by sale, &c."—fatal to the mght to mortgage advanced by defenl-
ants 1to 6. Accordingly be reversed the decres appealed from.

1eld, by Scorraxp, C. J.—That the reasonable construction to be
put npon that poriion of the rdzindma reluting to alienation was that
the villages were notto be alienatedso as to deprive the vhounitry of the
receipt of the poriion of the prodice fixed by the rdzindma for its sup-
port. That the security of the cultivation of the land and the application
of the tixed portion of the produce to the wmaintenauce of the chouliry
wan all that the pariies intended to effect.  That there was nothing in
the reeord toshow ihat the payment of that fixed portion had besn
rendered less certain by the transfer of the villages to the morigagees.
That, consequently, the beneliciul interest of the piaintiff, as trustee
under the rézindima, was not impaired, and the mortgages were not
made in violation of the provisions of Exhibit A.

By Hounoway, J.—That th right set up was based upon a purely
capricions exerc'se of the phintiff’s will, in the effectuation of which he
ha:i no conreivable interest : tuat contractual wurds seeking to create a
right of this sort are ineffective to create it and that, consequently, the
alienations by mortgage were wrongly declared void.

TH[S wus & Specinl Appeal agaivst the decision of C. R.

Pelly, the Acting Civil Judge of Trangquebar, in Regulur
Appeal No. 71 of 1870, reversing the decree of the Judge
of the Conrt. of Siall Causes at Negfpatam, on the Princi-
pal Sadr Amin’s Side, in original Suit No. 84 of 1869.

(a) Preseut : Sc tland;C. Jound Holloway, J.





