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Tfliird ,If'fen Iant, purchaser of the interest of lsi 11.11<1 211,1 ,Iefpllliallt~

beld certain lands under the t erms of a p-rmane-rt kallR.m (A) which cou

tuine.i the Following condii iUII-" A111"1 (I liu ve alslI agreed) thai on fililllrl~

to pay the said quantity of pad.ly the kannm am·n.llt uf i)iiO funarus shall
.he received by rue, and .th- land restored." In il suit by the kUllallllllir

to recover possession 'for lion-payment of rent : Held. that this condition

of redvutpt iun WaS inten.lo.l "'" a penalty to secure regular paylllellt <if
the rent, ,u .. 1 that, such being IllelJriginal intention of the parties, the

11;71. penalty WaS one which ought to be relieved against .

.Jmte 7. .T.H 18 was It Special Appeal against, the decision of K. It
~i'ii:J~ .Krishna Mellon, tlre Priucipal,Sadr A, III in ofTellicherry!

in Regular Appeal No. 51) of I86!), Illodifyin~ the D..cree of
the C,ml't. of the District Muusif of Chuvuchet-i iu Origiual

bllit. Nu, 18 of 18Gi'~

Tile Sli it WIlS bronght. to recover one parcel of land and
nne pmam 1m, allt'g'ed to have been demised on a perrnaneun
ld.llltlli (;f 550 fill'lalllA, by plaint.iff's fat.her to ~nJ defeuduuj

ou 7t.h Makurom lU31 (10t.h Jaullary 1856).

Phuut.iff alleged that. the teuuut's right to enjoy the
lalll!." for ever was depelliiallt. npou blA regnlurly' paying
t.herent, aud thut lie haviilg tailed to do so, the cause of
uctiou arose.

lst awl 2nd defendant.s stated that the connter purt (A)
sued IlpOU wns a fOl'ger)' ; that the laud allli parutuha were
firA!. demised ill a perpetual lease by pluinr iff'» father to 2ull
d(·ft'llllallt. subject to all auuual reub of 25 duugalies of
lla,lldy : that on receipt of a further sum of I GO Iauams,
plaint,itrs "aid father passed It ku.lima jeurn right to IRt
(\efl·IIlI:I.1It.. reclneing the rl'lIt to one fallam, and that. tlli"
right. luul been mort.gaged to 3rd defeuduut by tile l st and

2ud defeuduuts.

The 3nl defendant ad mrtt.ed tlre truth of t.he statementa
of 1st. awl :lllli defendallt~. and further stated that he illl'lli
t.nted a. "nit a.ml obtl~illl~d 11 deel'ee for the repayuieut of tile

mortgnge amount, and that when the property was sold in

(a) Present : Inues und Kindcrsley, JJ.



K()l'TAL r;PPl r. EOAYMJ\'!II TIIATHA'N ~AMnUDII:l.

execntiou of t.he flai.t decree, he pnrdla.sed it, und that It
wusuot liaille t(~ be retnm.ed til plaintiff.

The folluwing is a truu- lnt.ion of Exhil,it A;-

1871.
Jm,.I' 7.

-So 'A. ~Yo 468'
of lx'l).

., Ast.he Jand known hy- thella.lllP,Or··K<~nl,('ilel'i Kovil,"

which is YOllr jl~lllll pl'opt'rr.y. \'V'lbS f''''llrel'ly aSSi)!lll"d on
1:~,lIlun·nl ;');1 1) blllblil" to oue ·A:rya.l.llr Ahollod. arida>i yon.

have execnt.ed :b kadr to· me :I.ll,t.hori:dll~·Hie t.o !'l>l.y tilt' sai,l

IW10al>t. of b\I.Ia.Ill, t,l) oht.aill t.he dO(:IIIIH~ltL t.o. rend!"r the

FlI~iJl waste laJld cul r.i vn hle, to hold and r.o ('ltII" .. to: hnld :Ln,l

enjoy it permallPlltty (tijl" ever') I,~' tllyself Iliid 'hy Illy h,~ir>l

IHI j ..IIJn kovu b~nalll ri.~IIr. ~ ( Ita".'" agl'Ppd tu pay yOll t'rnlll.

IIJ,3:! (I S;')Ij.,;) -;:) fur t.h« s I'<b('{; 01 1U years at. t.iI e rut.e of 2;>.
seers 01 palld)' alllJnaHy out of the prOlineI' of ~lle said lltllll:
aud urr.er tlse expiry of ]:1) yean'!. 1() seeps of paddy ahul l htl

added to it, al.d at the- rut.e of:}:> seers th e paddy shall he

c:ll.l'l'ied over no th e jenrnis E,laVllb.th I III II11, a"Hl there it
shul! be measured and givel-l. <llll! reeei-pt. ohtll.illed. Aud I
have also l~greed thut., on failnl'\; t,o- !l'.}' the said q nuur ity
HI' paddy, the kanum n.!lImlnt of ;)51) tuuuius shaH be received.

11y me :m(~ the land restored."

'I'he District, Muusif disallowed a portion (the pR.mmhll;

B) of t.he )!ronnd iuclnded iu the phbiut. ami otherwise de
creed 1.1'1 ~ne(i for.

Plaintiff nplH'lI.lecl against. than port.iou of the l\lnnsif's
dec·ree which disal.lowed t.he pal'l.lmha. D',

The .indg-ml~nt of the Priucipal Saul' Amin coutuined.
th,e following :-.

" The sole qat'siion fill' con-ideration iii whether the
piece of gt'ontlll marked B ill the p);bII. prepll.red hy tile (;0111

missioner depnt.ed by t.he Lower Conrt 1,0 iusr.itune I.L loculi
ei,qniry,is a portion of the plaiut. laud, or I.hllt of auother

purumba, perrnanent ly a lieuur ed hy the pl·aintiff·s father t o

~1ll1 (lefelldant. on t.he surue day on which t.he plaint. demia

wa.!\ liJlLde' hy him to tile sume defendant.. The Exhihit. Ii
evid~l;ee~ the permuueut nlienutiou. while t.he Exhibit I r
and it.s cuunterpurt A evidence tlre demise npoll which t.hi!'l
suit. is hronght.. \Vhet.ht'r the' piece of grolllH! B is iudndell,
ill the document I, 0.(' Iu II, istlsu the sole question fll}!:'
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lR;I. determination. If it. were included in the document J, it i.
JNlle 7. I I I I" n .. I I.---...~ -'~8~' c ear t 1Ut. t Ie p llmLI CILlIllOt. recover It. "eel ng I lilt. t. t8
a. ~.o. 46
0/1K70. right. Oil which the parumbu wall alienated iN II. kudiuJlt.
--~--- jenm (perpetual lease.) If it he shown on the other h~Dd

t hat. it. is a part. ant! parcel of t.he lund demised Ill' per the
document 11, the plaintiff ill entitled to re(~()ver it, all I.he

right of perl'el.mLl enjoymena under it ill to he repealed hl
the uon-pnyrneut of rent."

U pun the flu~ls he fonnd thnt there WAS" sufficient

to llrove tlllLt. the grllluul B ill a portion of the plaint. I"II(~

and not thut of the purumha alienated under t.he doenmeut
I. Rllli I therefore reverse Ill) much of the :Mnllllif"1! clel:ree II.Ii

disullows the piece of grolllltl marked B iu the Uonnnis
siouer'« plan and decree IlS IIl1e,1 for."

The 3rd clefenrlllllt preferred a Spec:ilLl Appenl 011 t.he
grol1l1l1, amollgst. others, that t,he plaint.iff WUIl IIOt entitled
to eviet for mere uou-paymeut of rt'nt.. .

S(l.i~Fv(~ Iiou, for tlie special ILppt'lIlLnt, the 31'ci .1f'f"'1l1n.nt..
The A :li".fJ Adoocate-General, 101' the special respondent,

the plaintiff.

TIlE' COlll't delivered the fi,Howing

,1 U OO~IEN'f :-The 31'(1 clefellflllnt not hll.vinJ,!' nppf'ftlet)
ngaiust t.he decree of the Di~trid l\Illu~if. allY relief which

we may I! rail I. to him 011 this Spe(~ial Appelll will extend 0111.1
to the pa.l'fLmlh~ B. whicl, was decreed to the vluintifl' hy the
Pnucipul Sadr Alliin.

It hUR been found t.hat. t.he pnrnrnbn B. tOl!eth"r wish
the other laud daillle(1 ill the plaillt, was mOI·tglL~ecl or let
t.o the ~lId der(~lIdallt by ph~int.ifi"M fat.her ou a l'erl'etllHl
kunum of 55U l'aullllls,or lt~. 110. ",nbjeeL to the payment of I~

porupud, or uuunul relit of ~.-) seers of plLlllly, to he increased
ufter tell years to 3;) seers. Tite 2111i defenduut hUll executed
counter-deed A. whieh is I'011 IJI I to be 1\ Kenllille document
IIl1d whid, eoutui ns the followillg' couditioll-" Alit) (1 have
ulso ll.~ree(l) that 1111 tuilur» 1.0 pay the SILi(1 quuur.ity ol pILch)l
the kauum umouut 01 5;>U fallaltil!! IIhlloll l>e received uy 'WIl,

uud die IUhd restored."

The defeudants having made def'~lIh ill t.he pO.) meu' uC
reut, the pluiutill' seeks to enforce this eouditiun, aud.~ re-
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cover the Illnd on pay11)("11 t. ut the lu1.nll.m amount. The
3rllclt·f'~nc\IUJt, who has Plll~IIlL;l~11 tilt' interest of f.he Jitf.-"S'.--:----:---
aru1211c\ c1efltlldlLlltl<, eontl'ndil ,llILt t.h~ Uonrt "honltl relieve
him agnillst. thi.c forfeiture, A1111 t.he point ""served for

cousiclerll.Lioll WIL8 whether we ollghtt.o grullt. snch relief.

'Vhere the IULI,delC have 1I0L come to nllY expr~-!l IIgrel'

nlcmt 1Il1 the poi lit, lUI ordiuury kanlln~ tl'nnre li,r twelve

~'f'ltr" ill 11111.. furfeit.ed hy 1I1111-I"lYlUellt of relit. (I M, H, e.
)t:!l''''' ] 1~), awl the same rille of non-forfeiture wonIll. W~

eoueeive, holel good ill the cuse of II. perpetuu] kanmu. But.

here we IIILve l\ perpetual kanum with lUI I'X prel<l! eorulit.i....
for the redemption of the hUlli ill euse of IlOIl-pl\~IUelJt. tit
re II t, Alit! ill determining' whether sneh condition should
lIe ellfol·t:l'd. we think that we should eousider whether it
Wall interuled hy the l'artil"l1 to he 11 p~nalt.Y 1'01' t.he pnrpose

of lIecnring the paymt'lIt of rent, It. hlLM heen laid tlo~n in

Peach!! v. l'1te IJIl/M f!/ Somerset, 1 S:.rnn~e, 447, which will
he found also in Tudor's Collection of Le/Ldillg' CIl"e!! in

Eqnit)', Lhat the true gronnd of relief agl\inst l'ellalti~lI ."
from t.he origina.l iuteut of the case where the PP\llllt.y t!l
c1elliglled OIl)Y to secure money, and the Court gives till I.hnb

wall expected or desired.
'Vhat., then, wal< the iuteuriou of the part.iell in t.hi"

case? It WILl! certainly their iureution to create Il perpetuul

t.ennre. The )/L11I1 appellrll tl) huve heell to -ome extent
wuste ; IlIHI it wus ngl'eed that the 21111 defenl)allt. WILl! to

render the sai,l wusr.e lund cnltivuhle. to hold aud to cunse to
llold uud enjoy it peruiuueut.ly (for ever) 1'01' hillll!elf Illill hil'l

lleil':~. This heillg t.lte principul iut-ution of the purtiea. it

cOllld IIlLrtlly have lu-eu ILntieiplll.ed thut t.he ~lId d I' I'end IUit •

}Illving laid oun capita) ILlld lubour 011 the property, would he
eontent to forfeit his improvements on ucconnt of t.he triflillg
rent. paYlJ.hle 011 t.he lund, The iuteutinn, clearly, WILli that

the relit. NlIOnlJ be regularly Imid, and the coudition of
redemption wall intended all a pellaIt.y to seonre 81H'.h regular
JIlL)'meut, To enforce such n penalty would iu muuy .'/Llles Ilt~

productive of hardllhil" ".earl', therefore, of opinion t.hat

811 reglJ.rdll the pururuba B we ollght to decree Dilly arrears
of relit. with interest an ]2 per cent.. 'Ve think, 1111'10, tliat
the pluiutiffshould Leur the costs of Lhil! Special Appeal.




