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APPELLATE JURISDICTION (4)
Special Appeal No. T3 of 1870,

Krrstya RAu and another.........Special Appellants.
MAHADEVA MUDALL..euvvnievennnn Special Respondent.
Special Appeal No. T4 of 1870,

Kristea RAu and another.........Special  Appellants.
Ny~rarpa MupALLo.oninian oaee. Special Respondent.
Special Appeal No. T5 of 1870.

KrisTnA RAu and another.........Special Appellants.
SoLavarra MuparLt.................Special Respondent.
Special Appeal No. 76 of 1870.

Kristya RAu and another .........Special Appellants.
Cuinna Sussu MupaLL...........Special Respondent.
Special Appeal No. 77 of 1870.

Kristna RAu and another .........Special Appellants.
Krisrya MeDALL..ueciennenn.o..Special  Respondent.

Before a dispute regarding the rate of rent can be decided in a suit
bronght under Section 9 of Act VI of 1565, merely on the ground of
what appears to be just, the Court must cousider the reusouvableness
of the rate according to local usage, and, when such usage is not
ascertainable, according to the rates for neighbouring land of similar
description and quality.

Jonoe. QUPECIAL Appeals against the decision of E.B. Foord, the
A, Nos. 73, Civil Judge ot Chingleput, in Regalar Appeals Nos,
15,76 & 77

f1870. 30, 81, 32, 33, 34, 33, 36, 37, 38 and 39 of 1868, modifying
T the decisions of the Assistant Collector of the Madras
District in Original Suits Nos. 1,2, 3, 4 and 5 of 1868,
respectively.
These suits were brought, under Section 9 of Madras
Act VLI of 1863, to enforce acceptauce of pattahs.

The Assistant Collector in his judgment said—

“ The only question that arises in this case is as to
what rate of varam should be given by the Zamindair to
the ryot. It appears that for ten years the Zaminddr hus
been in the habit of giving 5 kallaws, but he alleges that.it
was his will to do so, and that he was not obliged to give
5 kallams, but only 4, and he adduces in proof of this that

(a) Present : Scotland, C. J. and Kindersley, J.
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in the acconnts prepared by the karanams in his  kachahri
4 kallams were entered as the varam, and the odd lkallam,
making the fifth, was entered as one kallam jashti.  Ou ex-
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amining the accounts previous to the vear, the balunce  of 1870
g ! Year, __of kS

appears to be in fuvor of 4 kallams being she varam the best
that is at any time entered for the ryot being 4 kallams
and 6 markals. It is impossible to find out with certainty
what the varam really is, and ander these circunstances, [
take advantage of the latser purt of Clauwse 111 of Section
X1 of the Act, by which, in the event of the varam being
unascertainable, the Collector is anthorized to fix such rates
a8 may appear to him to be reasonable. [ comsider that 4
kallams and 6 markals would be a proper assessment, and
accordingly direct that the pattah now tendered by the plain-
siffs be ultered in such a way as that 4 kallams and 6 war~
kals do appear in it as the rate of varam instead of 4 kal_
lams, and that defendant do accept such pattah, so amended
as above, a3 may be given him by the plaintiffs, and execnte
a muchalka in accordance with the same, agreeably to Sec-
tion 10 of the Acs.

Plaintiffs and defendants preseuted cross-appeals to the
Civil Court.

The Civil Jndge in his jndgment modifying the decision
of the Assistant Collector, said—

¢ These suits were brought under Act VIII of 1865 by
the same plaintiffs, who are Zamindédrs, against she several
defendants, who are their tenants, to enforce the acceptance
by them of pattahs alleged to have been tendered iu accord-
ance with Section 7 of the said Act.

The defendants objected to receive their pattahs on the
grounds that they were entitled to 5 kallams out of 10 of
the crop, whereas only 4 kallams out of 10 were allowed to
them iu the said pattahs.

The Assistant Collector fonnd that, forthe ten years
previous to the iuvstitnsion ofthe saits, the defedant had
received from the plaintiffs 5 kallams ont of 10 of the crop,
but on examiuing the  karuam’s accounts for the period of
-ten years previons to the above ten years, he fonud tha,
accordiug to the ¢ varam,’ sometithes 4 kallums and some-
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times 4 kallams and 6 markals were received by the enltiva-
tors, [t being thevefore. tn his opinton, Tmpossible to aseer-

tain the - varam, ” he decresd ander the covelnding parg of

Canse 30 Seetion T of the sald Aet, that defendants shonld

receive b kallams and 6 markals, as betng a rate which
appeaced just to himg and ordered thut pattabs so amended

shoulid by received by the defendants.

Borh parties nppesl against these decisious, the plain-
11 on the gromd that she rates decreed are roo bivh,
aied the defendants on the ground shat they are too law.
1 am clearly of opinion that 1o all these cases the defend-
ants are entitled to receive 8 kallams out of 10 as their
share of the crop, becanse, [ think, that the plaintiffs’ ad-
wission that they have dividedgihe erop.owith defendants ab
that rate for the ten years previous to the institution ot this.
s, bars them from  reduciug that rate, which, in fact,
amotnls to raising the rent upon the lands in defendant’s
occupuncey, except on the ground of improvements made by
them (plaintiffs ). No such’ground is even suggested by the
plaiutifis.

T'or these reasons, Ij resolve to medify the decisions of
the Assistant Collector, aud to adjudge the defendants en-
titled to {ive-tenths of the crop, and I direct that pattahs.
60 amended be grauted by the plaintiffs to the several
defendants,”’

The plaintiffs appealed to the High Coart.
Suanjiva Ray, for the special appellants,

Savundaranayegam Piliai  for  Sloan, for the
special respondent in No. 73,

The Court delivered the following

JUDGMENT:—In Special Appeal No. 73 of 1870. This
was a =uit bronght before the Collector to compel the accept-
auce of a pattah by the defendant as the tenant of the plain-
tiff, nnder Madras Act VILI of 1863; and thequestion raised
between the parties was whether the defendant was entitled
to o larger kudivaram than 4 kallamseont of 10. The Assist«
aut Collector who heard the case decreed, under the conclud-
ing part of Clause 3, Section 11 of the Act, that four kallams
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and six markals out of ten was the just rate, aud ordered the Jl‘;TO) ,
: wly 22,
N A Nos. 13
' - : 74,75, 768 77
Both sides appealed 1o the Civil Coart, and that Conrt "’;f, I‘H?;().
modified the Assistaut. Collector’s decree by ordering the

scceptance of a pattah ut that rate.

wcceprance of a pattabe allowing to the defendunt five kal-
Tams ons of ten.  And the Conrt appears to have so  decided
on the ground thas the crop had been divided at that rate
for 10 years previous to the institution of the suir, avd that

that rate was reasonable aud just.

This mode of dealing with the case, it appears to us, hax
pot. given duoe effect to the provisious 1o Clanse 3, Sectlon 11
of thie Act.  Before a dispnre regarding the rate of reut can
be decided 1n a snit like the present, merely ou the ground
of what appears to be just, the Cours  must ¢ouvsider the reas
sonableness of the rate according to local nsage, and, when
such usage is not ascertainable, according to the rates fur
neighbouring lands of similav description and guality. It
is necessary, therefore, to require findings ouw the following
issles :—

What is the proper rate of rent to be inserted in the
pattah according to local usage, or if such usage be not
ascertainable, then, what is the proper rate of such rent
according to the rates established or paid for uveighbouriug.
lands of similar description and guality ¥

1f the evidence dues not warrant a finding on these
poiuts, then a finding should be returned on the farther
issue,—What, iu the jndgment of the Court, is the just rate ?

On behalf of the appellant this Conrt has been asked to
admit as evidence three machalkas executed by the defend-
auts io Special Appeal Nos. 73, 75, 77, aud two others said
to be in the record of a suitin the District Muunsif’s Counrt
at Poonamaliee. We thiuk these docnwentsshould be re-
ceived on their genuineness being proved or admibted.

Special Appeals Nos. 74, 75, 76, & 7 of 1870. Oar
Judgmeus in Special Agpeal No. 73 equully applies to shese
appeals, and they will be disposed of ou the fiudings which
may be returned in that appeal.





