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As to Freeman v. Fairlie, much referred to in the argn-
ment, it seems to me to have no bearing upon the question,
or perhaps bears the other way. The judgment of the Lord
Chancellor shows that the estate of which the pattah was
evidence was considered to have arisen uunder the Regnla-
tions of 1793, and the rent received by the pattah was con-
sidered rather to show that the estate was not of inheritance,
bat, on the explanation that the sum received was tax rather
than rent, the estate was held freehold. The holding nnder
the pattah did ot make it so, but it was held to be so despite
Javgnage apparently showing a holding as a mere tenant
from year to year.

Appeal dismissed without costs.
APPELLATE J URISDICTION.
Llegulur dppeal No. 108 of 1870,
Tur Mabras RATLWAY COMPANY.........c Appellants.
ThE ZasiNDAR of KAVATINAGGUR......... tespondents.

Suit for danages sustained by plaintiffs by reasonsof injuries caus-
ed to a line of Railway, the property of pisintiffs, by the bursting of de-
fendant’s tanks. Negligente, on the part of the defendant, was not
alleged in the plaint. Upus the findings—(1)That the tanks were exist-
ent before living memory.  (2) That they were breached by ah extra-
ovdinary flood. (3, That they were tanks constructed in  the ordinary
manner with escapements sufficient for all ordinary floods and such as
are universally employed. (4, That they were absolutely necessary {o
huian existence, so far as it depends upon agriculture. (5) That the
Itailway was cunstructed with a full knowledge of their existence.—-
Held, that the suit was rightly dismissed.

Leylunds v. Fletcher (L. R. 8 H. L., 330) discussed.

HIS was a Regular Appeal against the decree of C. G
Plumer, the Acting Civil Judge of Chitsar, in Original
Suit No. 17 of 1868.

The suit was brought in 1868 to recover paymert from the
defendant of the sum of Rupees 45,000, being the amount of
damage sustained and incurred by plaintiffs by reason of
injaries done in 1865 and 1866 to a live of Railway and to
the works connected therewith, the property ot plaintiffs,
by the escape of water collected and kept by defendant on
his land. At the first hearing the Cévil Judge (E. F. Elliots)

() Present: Holloway, Acting C. J. and Innes, J.
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dismissed the suit on the ground that the plaint did not
disclose a canse of action. The plaiutiffs appealed against -
this decision in R. A. No, 30 of 1869, and the High Cours,
liolding that the case stated iu the plaint called for an avswer
on the part of the defendaut, remanded the snit for tiial
upon the merits. [See Vol. V. of these Reports, p. 139,
where the plaint will be fonud set out.]

The snit came on again for settlement of issnes on the
let July 1870

The written statement of the defendant alleged that the
plaint did not disclose any sufficient cause of action ; that
the injaries complained of were not attribatable to any
defanlc of his ; that 1t the injuries complained of did tukde
place, they were not the result of any influences subject to
his control, but rather the consequence of ¢is major or the
act of God ; that the tauks referred to in the plaint existed
from time immemorial and were requisite aud absolutely
necessary for the cultivation and ebhjoymeut of the land,
which could not be otherwise irriguted ; thav the practiossof
storing water in such tanksin India, and parsicularly in this
district and in the zamindari of Kavatinagarom and the

_adjacent districts is lawlul and is sanctioned by usage and
custom ; that the said zaminddri is a hilly district, and
the ryots wonld be unnable to carry on their enltivation
wishout such tanks, they being the ehief source of irrgation
and that the omission to store quantities of water in snch

. tanks would be attended with cousequences dreadful to the
inhabitants of the country : that the plaintiffy’ railway is a
modern construction, and that if the injnries complained of
be held to have taken place they were the resalt of plaintiffy’
own neglect aud default in the constraction of chanunels
alongside of their line of railway which overflowed their
banks and in not, providing, as they were bound to do, proper
and safficient waterway for the escape of water, and iu uct
constructivg proper abutments, piers, embankments and
other works connected with sheir railway : that the plaiutiffy
did not take propergcare to prevent the occarrence of the
thing complained of, and they must be lield to have taken
apon themselves the risk of damage happening ; that
defendant could not have avaidegd collecting a quuntity of
water in the tanks daring the myonsoon, and that he had not
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Afailed to nse all reasonable care : that there were severat

Pelrary 15.
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of  tatih

tanks and channels above his tavks belonging to Government
and other people which also burst at the same time 3 thas
nuder these circuwstances the plaiutiffs were not eutisled 50
auy-damages.

The Civil Judge found that the plaintiffs had andoubt-
edly sustained damage by the bursting of the defendaut’s
tanks.  That such injury was not the resalt of defunlt or
neglect of the plainsiifs = but that the defendaunt was not
liable for the loss snstained by the plaintiffs as he had nsed
reasonable and proper precantious to gnard against all ordi-
nary accidents. That the bursting of the tauks in question
was an extraordinary accident, and that the defeundant was
not boand to provide against such. The suit was, according-
ly, dismissed with costs.

The plaintitfs appealed.

The Avocate General and Mayne, for the appellants,
thve plaintiffs.

Miller, Rama Rduand Subramanyam Ayyar, tor the
respondent, the defendant.

The Court delivered the following jodgments :—

Honroway, Acting C. J.—This case was very little
argued. It was pretty clearly intimated to ns that the ag-
tempt is to be made by an appeal to Her Majesty in Council
to apply the doctrive of storing water contained in Fliecker
v. Rylands (a) to landholders in this conntry The case was
framed with that view, the refasal to allege negligence and
the former appeal, becanse the plaint had been rejected for
not alleging it, show this. It was not attempted to impeach
the conclusions of the Civil Judge upon the evidence, and the
question of neglicence of coustruction does not really arise.
These conclusions are : —

1. That the tanks were existent beyond living memory

2. That they were breached by an extraordinary flood.

3. That they were tanks constracted in the ordinary
mauner with escapements sufficient for all ordinary floods,
aud are such as are universally employed.

(@) L. R., 7 Ex., 265 ; L. R.,3 H. L., 330.
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4. That these tanks are absolntely necessary to human 1871.
R 4 it d d ericalt _ February 15,
existence, 80 far as it dopends upon agriculture. B No. 108
of 1870.2

5. And, if there is anything in the point, that the-
railway was counstructed with a full knowledge of their exis-
tence. If it had been a case of nuisauce there wonld have
beea a coming to the naisance.

1f the Court on the first hearing of the case had intended
to apply the doctrine of Fletcker v. Rylands, nothing would
kave remained but to assess the damages, and this was maui-
festly not the intention. Coming to the case, therefore, for
thefirst time, I feel at full liberty to consider and decide
upon the whole matter involved.

A rale of English law is not a rnle for us, npless it is a
correct role,and it is quite possible that a rule excellent there
may be wholly inapplicable here. It is impossible not to
agree with Baron Bramwell that it is important to ascertain
the principle on which a case should be decided, and in every
case in which it is a question of a right, the nature of that
right and its grounds of origin dewmand careful scrutiny.
‘Whea a law made ap by cases determines that there is in a
particular case a liability, it in fact decides that there has
been an infraction of right. When the House of Lords and
the Exchequer Chamber in the present case decided that
there was a liability to compensate, they, in fact, decided that
a man has a right to store water only when he has taken
complete precauntions agaiust its escape; that the escape is ir-
rebuttable evidence of the culpable hurting of the right of
another, of the commission of an injury, and that he is bound
to compensate for the damage cansed. The rights of demand
which we are here discassing, are in English law called torts;
and by modern writers on Roman law they afe commonly
termed obligations arising from unpermitted acts. It has
been objected to this classification thas all independent rights
of demand are to be incladed in this gromp which have for
their object the preserving unimpaired the jural condition
of a person and restoring it where it has been injured with-
out legal groand,and indifferently, in the first place whether
the hurtfal act was an unpermitted one or not. (Forster
Preuss. Priv 1., 523). The poiat to which the attention of
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this eminent practical lawyer is here directed is the fack thak
un act appareutly innocent, and not, therefore, unpermitted,
becomes the basis of the claim whien damage actually resolts.

Ty Eunelish case is an example of this. The trath, howeve
o 1 k] ¥

is thut the act is decided to be an nopermitted oue when it
creates the damage, and this  not becanse damage without
jujury is or can be a canse of action, but becanse the right of
the neighbour is not a right to prevent the building of a re-
servoir, but a rizht to prevent his mine from being invaded
by water artificially collected.  The right is not one to col-
lect any water av his pleasure, bat ouly such as he can restrain
withiu his own bounds. When he fails to restrain it (this
being tire compass of his right), he exceeds that right, in-
frivges the right of his weighbour and commits an injary.
o the present case in the House of Lords, the Lord Chan-
cellor says, page 335 :—

“ My Lords, the principles.on which this case must be
“ determined appear to me to be extremely simple. The de-
*Tendauts, treating them as the owners or occupiers of the
“ ¢lose on which the reservoir wus coustructed, might law-
“ fully have used that close for any purpose for which it
“might in the ordinary course of the enjoyment of land be
« used; and if, in what I may term the natural user of that
s« laud,there had been any accumulation of water, either on
t the snrface or underground, and if, by the operation of the
+ laws of natare, that accnmulation of water had passed off
“into the close occapied by the plaintiff, the plaintiff conld
 not have complained that that the result had taken place,
« Ifhe had desired to guard himself against it, it would
“ have lain npon him o have done so, by leaving, or by in-
“ terposing, some barrier between his close and the close of
«“ the defendants in order to have prevented that operation
» of the laws of natare.”

The test here proposed is whether the accumnlation ook
place in the course of the natnral user of the close. Now it
is very obvions that the most natural gser of land is for the
purposes of agriculture, and that in Evgland, until the sum-
mer of 1868, it uever entered into the head of any Euglish-
man that the storing up of large quantities of water couald be
essentiul to agriculture. How does the case staud here? Such

‘
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storing is absolutelyiessential to the’ simple agriculture of
the people. This cannot be put more forcibly or more truly
than it has been put by the Civil Judge. Laws, older than
the Mubammadan demination, as old as autheatic history,
have recognized the primary necessity of such tanks and de-
clared the destruction of them the greatest of crimes, and for
the obvions reason that they are the well spring of a people’s
life. Sarely the storing up of water is no mere artificial user
of Indian land, but the ouly possible mode of vatural user.
Looking, therefove, at the principal of this case and not merely
at its form, [am clearly of opinion that there is no right to
compeusation simply because of damage from an escape.
The rale upon which the relative rights of men are to be de-
termined is no mere nubending formula. The existence of
men in society requires that each should sacrifice a portion
of his abstract rights to permit of the co-existence of others.
This has, of course, been constantly recoguized. Iu this, as
iu 80 many other cuses, the tormal rale of law is to be drawg
from the matter of which it is the regulating priuciple. In
Tipping v. St. llelen’s Smelting Co.(a) (at p. 650, 11 H.I1.C.)
the necessities of commerce are admitted asa gronnd for com-
pelling persons in a populous town to put up with poisonons
vapours, although the saperior sanctity of property, always
in Bngland better cousidered than life or limb is duly asser-
ed at page 651, In Cucy v. Lidbetter, 13 C. B. N, 8., 476.
the Chief Justice points out the inflnence of time, place and
circumstance upou the gqnestion of nnisance. In Bamjord v.
Turnley, 3 B. & S.. 66, all the Jndges recognize the doctrine.
At the close of the judgment in the Txchequer Chamber in
this very case, the uecessities of tratfic npon the highway, aud
of trade and commerce, are recognized as grounds for the
more limited duty imposed upon carriers and people throwing
down packages from wharves. Whether zolenti non st in-
turia can be regarded as an explanation of the diversity
where people are not fed by ravews, and where it is  scarcely
a matter of choice withi a London clerk, or Inborer, whether he
will go into the St. Katherive's Docks or not, is another q lies-
tion. The true reason of the rule is that althongh not an
immediate, uational economy, wealth and prosperity, with all

(@) 11 1L L.C, 642,
¥1.—24
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other objects of man’s ethical interests, are mediate sonrces of

m 1 . » £ t \ + LY u '
A No IOFI“W‘ This has had, always will have, and always ought to

of 1870.

have an important influence upon the coustraction of Jegal
propositions.  In the present case I suy—Agriculturad is the
oldest of arts. It isstill the one of the greatest primary un-
portance. Humar life caunot subsist wishont it, and. despitg
the Lord Chancellor, human life is more important than pro-
perty. This art, in the country from which this case comes,
is impossible withous tavks by which water iz to be stored to
meet the terrible drought which, in their absence, wonld
wither every blade of grass, destroy the cattle and reuder
fusare coltare impossible.  This paramount human interess
reqnires that a certain amonat of risk should be incnrred by
those who, for the pnrposes, of gain or otherwise, resort to a
country of which this is the normal conditior. They must
put up with the inconveniences. They have a perfecs rigirt
to require that they shall not be injured by the negligence of
other people, bat they have no rvight to be secured, at all
eTeuts, agaiust consequences resulting from the natural usec
of the fand and the changeable character of the climate. To
impose such a duty npon a landlord here, becanse it has
been imposed elsewhere upos men who store up matter which
may be dangerons and is not necessary, is to disregard the
very principle upou which that daty was imposed. These
observations are safficient for the disposal of the ouly qnes-
tion put in issue agaiust the appellants, and I only remark
upon the question of negligence because the Civil Judge
has done so. My remarks shall be very few.

As to the snfficiency of the precantions to be used, he
will not fiud the English cases so clear as he seems to have
imagined. In Withers v. North Kent R. Co, (a) these wasa
decision to the effect stated. The Regnlar Reporter, however,
had judicionsly omitted it, aud becanse he, as well as the Privy
Couneil (1 Moo. P.C.N.8.,101)wus unable to reconcile it with
one which was decided within three weeks Ruck v. Williams,
3 H. & N, 308). The doctrine of normal and abnormal is
purhed to au extraordinary length in that case,and theonly in-
ference which it seems possible to draw is that Commissioners
of sewers are bound to greater foresight than Railway Com-

(@) 271 L.J. (Ex.), 417,
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peRies. The doctrine of the Privy Conucil case again,notby any
means going to the leagth of the case in. the Exchiequer, was y;
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disapproved of in Czechv. GeneralSteam Naviguation Co,LiR., of 1870.

3C. P, 14-16, where Willes, J. declares that the throwing the
barden of proof on the Ratlway Conapany, simply on account
of the accident, was wroug in the opinion of Erle, C. J. It
cannot be said, therefore, that the Euoglish doctrine is tu a.
very settled state. [t certaluly seems that if & passenger
injared by a Railway Company is required to prove that
here was negligence, that Company being carriers for hice,
the rale cannot reasonably be otherwise. Where without
any contractnal relation a man is to be made-liable for culpa
o the non-performance of the dnty “of exercising in his habi-
tnal conduct o certain furesight and circamspection, of espe-
cially abstaining from operating hursfally upon the property
of others. He who acis in contrariety to this eivie duty,
withont any definite design whatever is foand  ¢n culpa.”
Holtzendorff. Encyclopadic 11. 242. I, therefore, the quess
tion of wegligence had been in issne, 1 shoukd consider it not
proved. The finding cf the Civil Judge on this point was
uot contested at the bar. Ior the same reason [ do nos
think it necessary to cousider what construction onghs to be
pub upon the passage af, the close of the Lord Chancellor’s.
Judgment in Lipping v. St. Helen's Smelting Co. (a) with
respect to prescriptiou, or to constder what juflnence she
antiguity of the taunks onght to have upou this question.

My conclusions are, that, on the trae anderstanding of”
the case of Iletcher v. Rylands, the Civil Judge’s decree is
right. That, if otherwise, the imposiag of such a daty npon
a landowner is forbidden by precisely the same principles as.
have forbidden the imposition npon  Wharfingers, Railway
Companies and Shipowners. That this attempt would never-
" have been made if the final decision had rested with Jndges
conversant with the necessities of the country, and that it
has only been made in the hope that such a rale may be
imposed elsewhere by Judges not so conversant.

It is my hope aud®belief that that attempt will not be
snecessful.  Ifit is, [ can imagine nothing inore calamitons
to the Hindu than what 1s called opeviug up the resources.

(¢) 11 H. L. C., 642,
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of the conntry. Either he must throw his land ont of culti-
vation, or, withont proof of any negligence on his side, be
compelled to compensate for damages, resulting frowm natural
cultivation, to works centuries in advance of his immediate
social vecessities and expeusive beyoud avy which these
actaal necessities wonld have generated.

I entertain uweither doubt nor hesitation in dismissing
this appeal with costs,

Ivngs, J.—This was a snit for damages for destruc-
tion vl portions of a railway, occasioued by the bursting of
certain reservoirs of water belonging to defendant.

The suit. was in the first instance dismissed by the Civil
Judge, on the ground that there was nocanse of action, as
there had been no allegation of negligence.

Ou appeal the suit was remanded, Mr. Justice Bittleston
and I, before whom the appeal came, heing of opinion
that, on the case stated, which wus not denied by the
fefendant, there waaa cause of action set out, as reservoirs
of water are liable to burst and do wischief. and, according
to the rale laid dowu in Fletcher v. Rylands, the keeping
of what is likely it it escapes to prove dangerous to others is
at the peril of the keeper, subject. of course to certain de-
fences which it is open o him to set up according to the
circamstances. The Civil Judge has now, after trial, dismiss-
ed plaintiff’s snit on the gronad that the vanks which burst
are tanks nsed for purposes of irrigation, thav they are neces-
sary for the existence of the surronnding population ; that
the defendant is not bound at his peril to keep the  water
in ; that the duty cast upon him was ouly to nse reasonable
care ; that he Jid use reasonable care snfficient for all
ordinary occasions ; aud thut the tanks barst by  reason of
an extraordiuary fall of rain, such as had not been kuowa fur
several years, aud against which defendaut conld uot be ex-
pected to provide. Iu appeal the point tauken is that a person
iu the position of defendant in respect of these tanks, is an
tnsarer, and is bound to prevent or amswer for the damages
arising from the escape of the water.

[fa man canses injary to another and damage follows,
he is answerable for the act from wiich the ivjury has arisen,
if he could Lave avoided iv. '
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Abont the damage in this case there is no question.

Then was there injury? Was there, by any avoidable nct op_Febrnay 15
] ¥ i i A No s

omission of defendant, a breach ot an obligation due 1o
the plaintiffs ?

What is the obligation of defendant as to keeping
these tanks from bursting and cansing mischief ? The tunks
are ancient. They are mmntalued, as they. have been fm-
memorially used, for the parposes of irrigation accordivg to
a system in use throughout this part of India. The State is
the general laudlord, but in some parts of the country iv has
made over certain of its rights as landlord to sawminddrs like
the defendant, who thos become vested with the duties of
management which previously appertained to the State. One
of the duties which the State has always recoguized as apper-
taining to itself is the maintenance of old and the exteusiou,
wherever practicable, of new works of irrigation. The reason
is obvious. Where works irrigation are in existence, a
population gradually gathers in the neighbonrhood, and land
i8 tuken up and brought nuder cultivation on the faith of the
works being maintained. Water brings with it abandance in
good seusous aund epables provision to be made against

‘seasons of scarcity. If the maintenance of these worka is
abandoned, the population dwindles with the diminntion of
the means of subsisteuce, becomes improverished, and finally
disappears. The Srate also snffers in the loss of revenue
which follows the diminution of abundauce. When, there-
fore, irrigation works have beeu constitnted and maintained
and proved couducive to the increase of popunlation and wealth,
it seems obvious that their maintenance onght to be con-
tinued; and that the State, in recoguizing its daty to maintain
vhem, has acted upon the view thatfftheir ; maintenance
is necessary to the prosperity and advancement of the
country. The tanks of this def endantare iv the same position,
in this respect, as thie other works nnder the directfmanage-
ment of the State. Now, it appears to me that, in“this conne
- try, that which the Syute has, in the interests of the communi-
ty, taken upon it to maintain, it has jwpressed with the
character of lawfuluesg, and although the maintenance of it
may be, in some particular circnmstances, dangerous to the
luterests of private persons, it is, b) the character whick the
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State, acting for the commnnity has impressed npom it,
removed from the class of  daugerous and noxious things
which a man briugs and keeps at his peril, « whether ” (as
expressed by Blackburn, &, in Fletcher v. Rylands, I. IR, [
Tix., 280) *the things so brought be beasts, or water, or lth,
or stenches,” and is properly placed on a foosing with the
class of dangerons trudes and occupations in Eogland for
which there is legislative sanction. In soch cases what is
authorized to be done must be done in a careful manner. This
ix the whole obligation. In other words, negligence cansing
damage gives a cause of action, bat noless there be megligence
there is no action for damage cansed by acts within the scope
of the express, or necessarily implied authority cooferred by
the law. See Jones v. Festiniog R. €o., 37 L.J.Q:B., 214, (in
which Vaughanv. the Taff Vale R. Co., is quoted)and the re-
ceut, case of Smith v. London S. Western R. Co., reported in
40 L. J. C. P., 21, decided in the Exchegner Chamber. Now
it is conceded that in this case the defendant had so main~
tifined the tanks np tothe date of the damage occnrring,
that for 20 years they had not barst, and the evidence shows
thas, but for the extraordinary rainfall, there was no reason
for apprebension. They were of the ordinary comstraction
of most of the Governmeut tauks, but it is conceded that.
some tanks have stone weirs which offer greater secarity for
the gradual escape of an nousual influx of water than those of
these tanks. Bat I agree with she Judge that defendant was
not bound to avail himself of the last resalts of science, and.
that there was no want on his part of proper care and pre-
cantion.

For the reasons jnst giver, I think that the pature of
these tanks, as shown in the defence, issnch as to exempt
defendant from respousibility for damage caused in the
maintenance of them, nnless there has been negligence oa his.
part giving occasion to the damage. There has clearly been
no negligence, and I agree in dismissing this appeal with
costs,

Appeal dismissed.





