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“"The year must be reckoned according to the mode of 1871,
.o . . ) February 10.
reckoning adopted iu the accounts, if that mode adopts other-—m T
thao the ordinary year. of 1870.

If these issues are found in the affirmative, it will be
necessary bo take an account of the dealings and decree the
balance due.  The costs of this appeal should be provided
for in that decree.

Suit remanded.

APPELLATE JUrispicTion {«)
Speciul Appeal No. 573 of 1869.

N. A, CnervKosnN alias )
GovixpeEx Namr ..., J

V. IsMavra aud 2 others...Special Respondents.

It is not law that every right may be renounced. The general
rule i8 power of renunciation, but thers are two narked clusses of ex-
ceptions :—There can be no renunciation of rights and consequent
dostruction of relative duties prescribed by an absolute lawy; nor of

‘rights interest in mau a8 an. A wan may renounce a conc‘ete nght
but not one resuiting from a natural pond;txon

Semble, 2 karnavan cannot part, by contract, 8o as to be unablo “to
resume them, with the privileges and duties whl(,h attached to his posi-
tion as karnavan.

Special Appellant.

HIS was a Special Appeal against the decision of J. W, 1871.
Reid, the Officiating Civil Jadge of Calicat, in Re"ular_:%““;”; 1:73
Appeal No. 30 of 1869, coufirming the decree of the Conrt _ of 1869
of the Districs Munsit of Shervdd, in Original Suit No. 136
of 1867.
The snit was bfonght by plaintiff, nnder allezed anthbo-

rity given by the ackuowledgment origival karvavan of the

tarwad, to set aside the sale of certain lands, yielding annu-
ally Rupees 249, effected in execution of a jndgment in No.
985 of 1861 on the file of the Muusif of Sherpad. Plaintiff
produced certuin docnments, puarporting to have beeu exe-
cated by 1st defendant in favor of Keln Nair, the karpavan
by seniority of plaiutift's fumily, and plaiotiffs, us trustees
of a pagoda, the family property, making over the lands,
sale of which in exeeution of Original Suit No. 985 of 1861
was sought by this suit to be set aside.
The ls®defendadt did not plead.
(e;Present : Helowuy. Ag. C. J. and Inves, J.
vi.—19 -
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w- " The 2nd and 3rd defendants declared these docnments
m’—éﬁ'—to be forgeries, and stated that the Jands in question were
of 1869.  subject to incumbrances really granted by 1st defendant and
legally sold. That 3rd defendant purchased thew at the
auction and since transferred them to lst defendant’s young-
er brother, a party not included in this suit, who now holde

them.
The District Maneif dismissed the auit.
The plaintiff appealed.

Before the Civil Jadge it was contended for the defend-
ants that the plaintiff wassimply Kela Nair’s again in vir-
tue of a certain agreement (exhibit D) filed in the suit, and
that being 80, that Kelu Nair had revoked the authority so
given by him. '

The following is a translations of exhibit D :—
. gN. Kelu Nair execate this karar to my Avacdravaan
‘Chern Komen alias Govinden.

1. This karar I execute to yeu with my full consent
for the safe preservation of the properties of our Ayagil
tdrwad and for the better management of our affairs in
fatare.

2. You are required to manage all affaire relating to
the said tdrwad in the same manner as you did before, and
farther yon are hereby authorized and appointed to exercise
all managements solely.

3. Qar karpavan Rarappan Nair had entrusted to
Wy management [certain lands specified] but throngh my
*ill-management of the same Raman Nair, who succeeded to
the karnavanship on the death of Rarappan Nair, relieved
me {rom the said mavagement and took possession of the pro
perties and alloting lands merely sufficient for the mainten-
ance of me and others put me in possession of the same and
under the arrangement that they should discharge all debts
I had till then contracted, and that neigher Réqan Nair+nor
the tarwad property nor tiee rest of the members of the fa-
wily should be held answerable ‘orapy future debts,?ex‘-



CHERUKOMEN @¢/§a8 GOVINDEKX NAIR Y. ISMALA.

ecnted to the said Réman Nair a karar on the 26th Edavom
1034.

4. Although I have by the death of the said Riman
Nair become the karnavan of the t4rwad, and althoagh you
have mapaged all affairs since theldeath of the said Réman
Nair in the same manner as you did with his consent during
his life-time, yet since my eo-operation in certain acts such
as demising lands, conducting suits, canses hindrauce in the
eonduct of snch basiuvess and thus inflicts damage oun the
tadrwad, [ hereby anthorize you with my fall consent with o
view to the prevention of sach damage in futare, to exer-
cise solely by yourself all mapagements relating to the
said térwad.

3. By virtne of this anthority you are to demise the
tarwad lauds, to conduct law-suits and to exercise all other
managemeunts referring to the tdrwad and all necessary acte
solely by yourself, also to cause the performance of afl cere-
wmonies reqaired by the tdrwad and to protect the fafgily in
fotare in the same manuer as you have hitherto done. M it
perhaps becomes necessary to contract any debt for the use of
the tarwad, or to raise further kanom in addition to the origi-
nal kavom on the tdrwad properties, the same shall be done
with the express consent of all the other members of the
fawily, and any debt incurred solely by you, otherwise than
with their consent, shall be answered neither by the tdrwad
property nor by the rest of the family.

6. 1hereby determine that if it become necessary to
bring suits upon certain kaichits (honds) of the tdrwad
wtitten in my name also snch sunits shall be brought solely
by you ; that certain suits in which I am also incladed now
pending shonld be conducted solely by you ; sud that all
other acts that require to be done on behalf of the tdewad'
shoald be done solely by you, and that I should continue to
receive maintenance as before.

-

7. As I have handed over to my apandravan, Acha-
tan, the lands before allotted to my maintenance, not only
there is no tarwad property either in my pomession or un-
der my contrpl, but that I will not ioterfere with any pro-
perty or with the affairs of the térevad, and if I interfere -it
shaffmot be valid.

147

1871,
February M.
8.4 Xo. 618,

of 1869.
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8. I also determine herehy thet von are to pay annual-

interest from date due, aud for any sums you allow to fall
into arrears you aloue are to he answerable and not the
tdrwad property or the members of the tdrwad, 1 according- -
ly sign and deliver this karar, &:."

Dated 13th Kény 1041,
The Civil Judge in his judgment said :—

“ The case tnrnson this,—Was the agreement granted
by Kela Nair to plaintiff a power of attorney from a principal
to an agent, or can it be npheld as a formal relinguishment,
of the karvavanship by Kelu Nair, and investiture of plain-
tiff with all the rights and privileges of the same, and this
is a matter of Marnmakkattdyam law.

The second respondent’s vakil in his contention qnoted
the judgment of the High Courtin Spec ial Ap. No. 40 of 1864,
audarged thut the point there ruled—* That she right of the
eldest member of a Numbudiri family to maunge the illom in
absolnte, and were a junior member has in fact managed it,
then this is presamed to have been with the permission of
the former, who sy at any time take np the actnal coutrol,”
applied by analogy to this case, and iu that case the Civil
Judge in his decree, which was confirmed by the High Conrt,
observed that « The 2ud defendant is uow the karnavan

_and it is quite possible thut he may have given plaiutiff per-

mission to assame an extensive authority in the illom. But
hie may still reserve in his hands the rights of the karnavan,
althongh the management may be depnted or permitted to
remain in the hands of another. Admitting the plaintiff to
de in management, I still consider it woald be a very unwise
precedent to set aside the anthority of the karpavan on thet
acconnt alone, —so far as can be done it is the daty of the
Court to uphold nsage aud custom. How will usage aud
cnstom apply ip the case under cousideration. I take it
anless the karvavan has been proved ntterly incompetent and
be deprived of his rights by decree of Court, the Coart has
no anthority to depose him, becanse ag anandravan may be
maomger,—he may be so by, permission or delegation; but as
long as there is neitber a decree nor any family bondweet.
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ting him aside, thefaathority of the karnavan must be np-
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held. ” The High Court confirmed the decree and observed - February 14

that “theright of the eldest member of a Nambudiri family o
manage the property as karvavan is absolute, and where, as
here, a junior member has in fact managed ir, this is pre-
snmed to have been with the elder member's permission, and
he may at apy time interfere and take the actnal control.”
After matare consideration, I am indaced to counsider
the analogy of the above precedens rules here, and iu the
gbsence of any decree of ‘Coart or family bond incapacitating
Kelu Nair as karnavan, for the appellant’s vakil, in a atate-
ment taken from him by this Court, acknowledges that the
agreement on which appellant rests his power to sue wus
given of the karnavan Kela Nair’s own accord, with no pres-
sare from, although with consent, of the tdrwad, T mnst hold
that Keln Nuir had & right to caucel the agreement and con-
firm the Munsif's decree and dismiss this appeal with vosis.”
The plaintiff appealed to the High Conrt on the anml
that the Civil Judge was wroug in law in holding that e
plaintiff was not eutitled to sue.
Mayne, for the special appellant, the plaiutiff.
O'Sullivan, for the 2ud special respondent, the Zod
defendant.

The Court delivered the following judgment :—

~ Hovroway, Actiug C. J.—It is conceded for the pur-
p_oses of this argumens that the aathority of the plaiotilf
to in istitute suits has been withdrawn by the karuavan, so
shat the decrees below are right unless the docament D,
which originally vested in the plaintiff & power pot natu-
rally belonging to him, was au irrevocable waiver of the.
karnavan's rights and an irrevocable transfer of them to.
another. Both are wanted to snstain this suit.

The better conatraction of that document seemas to e
to be that it 13 & power of attoraey, probably indaced by
the great powers of dhooyauce which this plaintiff, the dele-
gate of a former karnavan, wonld have possessed.

- Claunse #is the only one which conld be constraed as
ad efflire abandonment of the karnavauo's rights, and this iy
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a clanse constantly inserted in private agreements of the
members of a Malabar faurily, in the hope shat rights, validly
passed to third parties, may hereafter be defeated by
the prodnction of the agreement. It is precisely similar to
the restrictions placed upon the acts of the plaintiff in the
5th clagse. The whole docnment, however, thronghout treats
the matter as if the powers to be possessed hy the plaintiff
were snch as the karuavan by the writing coaveyed, aud is
certainly more consistent with delegatiow than waiver.

It becomes nnnecessary, therefore, to consider whether
by coutract a karnavan conld part, so as to be uauble to
resume them, with the privileges and of conseqneunce with
the duties which attach to his position as karnavan. The
proposition for which Mr. Mayne broadly ecoutended, that a
nian may waive any rights, is certainly not law.

The general rale is power of renunciation, but there are
two marked classes of exceptions. There can be no rennn-
ciation gf rights and consequent destroction of relative -
duties prescribed by an absolute law. (The case of the de-
parting father declaring the tutors azeclogisti * ut ait
* Julianns et est vera ista sententia : nemo enim ius publicam
“remittere potest huins modi cantionibus nec matare
“ formam antignitus constitntam.” Another is the case of
rights inherent in man as man, or, as some would prefer
saying, the nataral conditions which are the gourse of rights
of condition. * Ius adgnationis non posse pacto repudiari non
“ magis quam ut quis dicat nolle sunm esse luliani sententia
* est. ” A man may renounce a coucrete right bnt not oue
resulting from a npataral condition. In Eunglish law the
first of these exceptions has ‘been frequently recognized
o Hunt v. Hunt, of which I have a note but no repors). It
is sometimes said there, that on principle a man may renounce
a right, bat not one coupled with a daty.

It would therefore be doubtfal, even if the words nsed
distinctly amounted to a rennnciation agd transfer, whether
looking at the natare and modification of a karnavan’s
rights, it would be possible to constrng them ag amounting
to more than a revocable delegation. I am of opiniokthat
the Special A ppeal must be dismissed with costs.
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Inxes, J.—I think it is denbtful ou the docnment whe- 1871
. . : . February 14.

ther she intention of the karuavau was uot eutirely to trans-—g——e-"7-~
fer his rights as karaavan. 1f it were not, so, the document of 1869.

is merely & power of attorsey, and the authority couveyed o '
by it is revocable.. If ou the other haud theiutention of the

karnavan, as expressed by the document, were to transfer

his rights absolutely, it would be, I apprekend, an iavalid

instrument. A mauw canuot assigu obligatioss (2. e., cannot

substitute soe one eise as the performer of his duties) wih-

out the cousens or  guthority of those to whom the duties

are owing, aml whereas, in the present case, rights are co-

existent with and inseparable from obligations, so that the

assignmnevt of the oue cannot be effected without the assign-
1uent of the other, there can be no valid trapsfer of rights

without the covsent aud authority of those interested in the

performance of the obligatious.

I copcur, therefore, in dismissing this Special Appeal

and with costs.
~ Appeal dismissed.

4
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APPELLATE JURISDICTION (@)

Special Appeal No. 362 of 1869.
TrircaRAIA MUDALL.ootiee eininin, Special Appellant.
Ramaxuga CHARRY and others......... Special Respondents.

Special Appeal No. 284 of 1870.
Cainnasimt CHETYL....... . . ... Special Appellant.
NANJAPPASARY aund others............... Special Respondents.

Regular Appeal No. 89 ¢f 187).
JeNILA VENKATARAYADU..ecoveennannn Appellant.
Juxsra Kamamman and another ...... Respondents.

The valuation of the matters of litigation for the purposo of deter-
minisg the jurisdietion of Munsifs iz to be made in the mode prescrib
ed by Sec. 11, Regulation VI of 1816 and Regulation IIL of 1833 and
“not in that prescribed in the Stamp Acts.

rl‘-HE guestion referred from these appeals for the decision of 1871,

the full Couart,was ywhether the valne of a suit for the par- March 20.

pose of ascertaining the jurisdiction of the District Mansif’s S f,if fg%;’ 2

Court should be estimaged ou the amount of the anunal pro- "84, No. 284

: .. Qe . 1870.
duce of the land in dispute, unders Section 11, Regulation /1?.,:4.1\_"%).—'6'5

(a) Present Holloway, Iones and Kindersley, JJ. of 1870.





