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The effect of Section 9 of Act XIV of 1850 is to enact that ne
thiny in an account of mutual dealing beyween merchants and traders
1510 be barted, provided that there ix one it m, indicnting the contd
nuance of such dealings, proved to Lave veevrred within the period of
Hmitation

HIS was'a Regnlar Appeal agninst the decree of O. B.
Freine, the Acting Civil Judge of Bellary, in Original

The facts of this case are fully stated in the ]ndgmeuk
of the Civil Judge, which way as follows : —

* The plaiutiffaned to reecover Rupees 6, 914-15-6,
which he claimed to be dne as principal and interest on ac-
eonut of mutnal dealings carried ou between him and the de-
h‘iul:'f_i{‘ om 25th March 1864 to 13th Jaunnary 1867, The
plad seu torth that the sum claimed was found to be due
ipon a settlemeat of acconnts between the parsies on 25th
Jannary 1867.

The defendant denied dealings between the parties as
alleged in the plaint, and pleaded thatthe snit was barred
by Clanse 9, Section 1 of the Limitation Act, the different,
stems in the accouuts showing the alleged transactions so
have taken place npwards of three years before the suit was
brought, with the exception of a few items which referred
to transuctions of which the dates were barred, but which
were improperly entered in the plaintiff's acconnts for the
year 1867, The defendant denied that the dealings carried

-en between him and the plaintiff were mntual, and referred

to Original Sait No. 4 of 1868, formerly institated by

the pluintiff's fasther against this defendant and his hrothers,
as relating to dealings of astmilar character to the present,
and which this Court and the *High Court on appeal had
pronounced to be not mwutnal dealmga, and therefore not.
governed by Section 8 of the Limitatiof Act.

The plaintiff directed the Conrt’ sa.r.rennon to three pre-
vions suitsdecided, which he pronounced to be®t w similue

(@) Present : Holloway, Ag. C. J. and lnnes, J.
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nature to the present claim.  With reference to these suits

1 obmerve that the two firsg are not upplicable to  this suit, 4

becanse decided before the present Limitation Aet was i
npemﬁun. and the last related to partnership dealings, and
is, therefure, wot of a similar vatare to the present suit.

Having heard vakils for both parties and pernsed the
acconuts filed in the suit, [ am clearly of opinion that the
denlings herein specified ave non of the nature of mutual
dealings to which Section 8 of the Act is applicable.

The plaintiff’s accounts show that the pluim,iﬁ"mmie
alvances to the defendant, which were refunded by the lat-
ter ar different tines and in different, sums.  The plaintifi°s
vakil admirs this, but urges that each party shonld be re-
garded us having made loavs to the other, and that there-
fore the dealings were strictly mutual dealings, aud so ot
barred,

I thiuk there is nothing in this snit to indicate mntnal
dealings within the meaning of Section 8, Act XIV of 4359,
and that, therefore, Clause 9, Sectiou 1, muast be held appli-
:aable.  The suit not having been brought till 1869, she
items bearing duve 1864 aud 1865 are all barred, as well as
those which appear at the close of the acconus, and dated
1867, bus referring to transactions of the year 1864.

Frowm the few items under the head of receipts and dis-
barsemeuts wihich appear in the accounts for the year 1366
the Court cannot conclude shat the defendant ia indebred
to the plaiutiff, aud therefore in respect of these there is no
canse of action.

For the toregoing reasons, I dismiss the sait and direct
the plaintitf to bear the defendaut’s costs.

The plaintiti’ appealed on the gronud that the snit was
uot barred by the Law of Limitations.

Muyne, for the appellant, the plaiutiff.

Gould, for the respondeut, the detendant.

The judgment 8f the Conrt was delivered by

Horroway, Acting C. J :—Thisis & question upon the
coustructiof of Section 8 of the Limitation Act. There
arvshiree requisites for the applicability of the exception.
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1871, T. 'Tie suit mnst be for balance of aeconnts cnrrent.
) )

dienary 10.

1. No. i3 =

of 1870. 3. )
Now the plaint, traly or fulsely, alleges such dealings ;

The persous must be merchanta or traders.
They muost bave had mutnal dealings.

it also claims o bulance on current accouuts, and the ac-
connts filed conrain entries within 3 years plus the period to
expire of the eurrent year of the entry :—

It sevems impossible, therefore, to  say that the suib
conld properly be dismissed npon auything which  at pre-
seut appears.  As to the vakils supposed admission, it
seems o amount ta an inference from an argument, and it
would not be rafe to bind parties by assuming as true every
matter of fact which must exist to make an argumeut
tenable.  The present section does not use the words “ their
fucturs or servants’” which were pars of the exception in the
Statute of Jumes. The rontnal dealings, therefore must be
of merchants and traders. To be matnal there must be
transactions on each side creating independent obligations
on the kbther, and not merely transactions which create
obligations on the one side, those on the other being merely
somplete or partial discharges of such obligations. v ap-
pears to us that the effect of this clanseis to enact that
nothing in an acconnt of wutnal dealings is to be barred,
provided that there is one item indieating the continnance
ot sach dealings proved to have ocenrred within the period
of limitation. This is the constraction finally put upon the
Euglish exception, in accordance with the finul opinicu_ of
Lord Hardwick in (Wilford v. Liddel, 2 Ves, 400.) 'The
provision had been found so mischievous in Englaud that it
was abolished by Section 9 of the Mercantile Amendment
Act. A slight cousideration of the circumstances of this
country wonld have effectnally prevented its introdnction
here, even without the lessons of that experience. We are
ot opiunion thab the original decree must be reversed and the
case remitted for the trinl of the Issues :—(1) Whether
there were mutral dealings as merchanta or traders ? (2)
Whether one sueh dealing has taken place within three
veurs plus the fragment of the year iu ¥hich steh dealing
took place ?
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“"The year must be reckoned according to the mode of 1871,
.o . . ) February 10.
reckoning adopted iu the accounts, if that mode adopts other-—m T
thao the ordinary year. of 1870.

If these issues are found in the affirmative, it will be
necessary bo take an account of the dealings and decree the
balance due.  The costs of this appeal should be provided
for in that decree.

Suit remanded.

APPELLATE JUrispicTion {«)
Speciul Appeal No. 573 of 1869.

N. A, CnervKosnN alias )
GovixpeEx Namr ..., J

V. IsMavra aud 2 others...Special Respondents.

It is not law that every right may be renounced. The general
rule i8 power of renunciation, but thers are two narked clusses of ex-
ceptions :—There can be no renunciation of rights and consequent
dostruction of relative duties prescribed by an absolute lawy; nor of

‘rights interest in mau a8 an. A wan may renounce a conc‘ete nght
but not one resuiting from a natural pond;txon

Semble, 2 karnavan cannot part, by contract, 8o as to be unablo “to
resume them, with the privileges and duties whl(,h attached to his posi-
tion as karnavan.

Special Appellant.

HIS was a Special Appeal against the decision of J. W, 1871.
Reid, the Officiating Civil Jadge of Calicat, in Re"ular_:%““;”; 1:73
Appeal No. 30 of 1869, coufirming the decree of the Conrt _ of 1869
of the Districs Munsit of Shervdd, in Original Suit No. 136
of 1867.
The snit was bfonght by plaintiff, nnder allezed anthbo-

rity given by the ackuowledgment origival karvavan of the

tarwad, to set aside the sale of certain lands, yielding annu-
ally Rupees 249, effected in execution of a jndgment in No.
985 of 1861 on the file of the Muusif of Sherpad. Plaintiff
produced certuin docnments, puarporting to have beeu exe-
cated by 1st defendant in favor of Keln Nair, the karpavan
by seniority of plaiutift's fumily, and plaiotiffs, us trustees
of a pagoda, the family property, making over the lands,
sale of which in exeeution of Original Suit No. 985 of 1861
was sought by this suit to be set aside.
The ls®defendadt did not plead.
(e;Present : Helowuy. Ag. C. J. and Inves, J.
vi.—19 -





