
A}'I'U,l,ATl' .1 t 1I1SI1Iti:TlUN (I')

Nf.'llllaJ' At'feat .;Yo, 73r:/ IS71}.

ITII:.\])A B... :-:,\I'J'A •• . . . . . . . . . . .. . . .. . . . . . . .~l)pellant.

(; A IllGt I\lla~I>'\1'1'1\ ltespondent.

The ejr~ct of ,"eet,inn\) of Act X IV of 18T,\) is to e-nact tJu,t ne
thine:- ill "II /<'T01Hlt of 111111111\1 de~ljN~ b.-t" een tne.chunts and tr"ci"rl'
i . 10 be b"ra·d,-prllvi.Ied tl,ltl there ill line it'ln, indil'.til'lg.the 'l'nr.:r
nWIIlI'e of such d-aliug«, l'l'u\etl til IJa\'1:l occurred wirhin the period of
Ii unt x t ir.n

1R71. THIS_ wns n nf',~l1hl' A!,!,en.lllgnill!\~, t.h~ decN'e of O. B.
b,.lUI)·I/10 J - I A • f' -I J 1 t, » 11 . 0 -. 1
A \

. ' - ~, I'V1IW. t I,~ ,-\d.lUg )IVI l!lege 0 .ve ary. Ill. rlglnn
_,0. I J.

~! l~!:.-_ S nit ~o. I I ot 181}!).
Thr~ fad!'! of th1!1 case n.re fnlt)' stated in the judgmeus

of tltf' Civil .J ntlge, which Wll'l M follows :-

.. The plaiur iff sued to reeover HnpeeR 6, 914-1 :'-6-~

wlti,dl he claimed tl) hetltle M prinoipal and interellt on ao

('011 lit. of mutual dealings carried 011 between him and the de

1"i!lI"_~,~2;it.h l\Ia.reh 1864 to 13th ,lannal'y 1867. The

pl:titPt se4 Iorth that the '111m claimed ""s fonnd to be due

upon a I',~t.t.lement of accounts between tile parsies 011 :!5th

J ununry 1867.
Tile def'enrlll.nt, delliell dealings between t.he parties nil

alle~e(l ill the plaint, and pl-aded thut the snit WM barred
hy ClansI' 0, Section 1 of the Limitation Act, the different.

items ill the aocouuts showing the alleged tmnsll.ctioull to

have tuken place upwards of three ,-eMII before the suit. wa.~

hronght., with tlte exception of" few items which referred

to truusuctjons of which the dates were barred, bnt which
were improperly entered in the plain.ti.ff'R accounts for the

year I 8Gi. The defendant denied that the dealings carried

(.n between him and the plaintiff were mutual, alld referred

to Ol'igillal Snit No. 4 of J 8G8, formerly instituted hy
the plaillt.itrs flLt,hP.l" against. tId" defendaus and his hror.hers,
as re!tv,illg to <!plIliugsofnHtmib,,-dllHllder- to the pl'e!olellt...

ntHl which this OOllrt, n.utl the 'High (i01ll't Oil appf'lll h:ul
1)l'()1I01l11l~e(1 t.o he not mutual dealin.g-i!, sud therefore not
governed by Seetinu 8 of the LilIlitati.o" Ad.

The pltLilltilf (lireeterj the (Jonrt'H antenr.iou t.o three pre
vious suits decided, which he !,1'olJonllc~d to be~f tLS.illl.iLar-

•
(~) Present: Holloway, Ag. C..J. and Innes, .J.



fllltnre t.o the present d:1oi m. 'Yit.h reft'rPlllw to these snit!! lWjl.
• . ., F.1Jl'wlI·!( 10.

I ol.l'erve that I.he two IirHr; ltrC lIot 1l1'I'III'abl~ to tillS surr , l:.-A:-~Yo. •:j--

h.~el\nH~ deciileil hef"re the pr-seut Li mitut.inu Ad was ill 'l 1l'i;1I

HI't'I·'lt.ioll, and the IMt rel'\l.cd to I'l'll'l,nership dealill~~, Mill

i", t.j\l~refore, t\ot, of l\ silllibr 1\;\I.I1I·e to t.lre prc~ellt snit.

Havill~ Iward 'mkdH to!· hot.h patties 1\1111 perused I.he

accolln{s filed in the sui», I aru de'ldy of opinion that the

del\lingl! herein specified are lion of r.lte lIl'ltnre of umtual

dealing" to which Sect.iou 8 of the Act is applicld,!e.

The plll.iutitfs accounts show thllt the plaillt.ili" 'llJl\de

a lvances tv the defeurluut., whil:h were rd'lllldell by the [ut

tt'I'l\t different t iures /t.nd ill differ·ent. !!lIlUS. The plaiur.itl"..

vl\I{llndluirs lids, bnt urges thut. euch pany should be re

glHded us having made luaus to the other, aud that there

fore tile deulings were stricrly inur.uul dealing», aud SU nut

barred.

I think there is nothing in this snit. to indicate .mnt nal

dealings within the meuuiug of Sectiou 8, Act XI V of ~85!),

l.\Uli that, therefore, Clause 9, Section 1, must, be held I.l.ppli

cau]e. The suit uot Imving been brought till 18(j~, the
items heari ug date 18tH and 18Q;} are all barred, 8.:1 well (J.!l

'hose which appear tLt the close of the account, and dated
1867, bun referring to transaetions of the year 18(H.

Fl'OUl the few items nmler the head of receipts and cii,,
bnrsemeuts which ll.ppear ill the accounts for the ye'u 18156,
the Court canuot conclude nhll.1. the Ilefen.i:Lllt. ill indebted

to the plaiutiff, aud therefore in respect of these there is no

eall,e of action.

For t.he foregoing reasons, I dismiss toll!' snit and- direct

the plaiut.itf to hear the defendant's costs.
The pluintitl' appealed on the gl"OuuJ tha.t the suit was

uot burred hy the LaW' of Limitntious,

l'fayne, for the appeil ant, the plaiut.iff'.

Gould, for the respoudeut, the detendaut.

The judgmeut ~f the C()ur~ was delivered hy

HOLLOWAY, Acr.i.ug C. J :-Tlli:i is a question upon the

couRtructiolf of Section 8 of Lh~ Limitation Ad. 'I'here

ar~ree requisites fvr the u.pl'licauilit,}, of theexceptiou.



l, Tile "lIit. mnst, he 1"11' Illthull'e 1)1' nl:.:OIl1lt.~ cnrrent
:to The pel'1l0lJII IIJII",t he lIlerdllllll.M or t.ruders,

a, Tht·), IIIIlSt. liuve had muuml dealiugs,

Xow the plll.iut. r.ruly or tulsely, allt'ge>! Hlwh denlillg'1!I ;
it, :tlsl) dailUI! It huluuce 011 current IlCcoIIIIl.K, III II! ,t.he IlC

.:Ollllls filetl cOlltaill eutrie« wir.hiu 3 years !,11I'! the period to

l'xpire "I' the current year of I,be eutry :-

it. l;lt'elll~ i1lI1'0ssi hie. therefore, to aay that the Imit

(:IHlld III'olwl']Y IIp. Ili.mis'4~.1 np"" auyi.hing which I\t. pre

seut lLppeal'''', As 10 tlie vakil's 1I11pl'0,",cd IJ.dmiKliioll. it.

"'eCIII~ t,I, ILIIlOIlIlt. to all iufereuce Iroru all argnment, RlI') it.
\).'"nld Hot he -ufe to bin') purties hy aSllllTllillg Illl true every
matter of fact which must. exist to muke au llrgllmellt
t euuhl e. The present section does not. use the words" their

fu.d.urll or servants" which were part of the exception in the

Statute of James. The mutual dealings. therefore mnsn he
of merchants and traders, To be mntnul there must he
t.ranKll.c'I.ioml ou eueh side creating independent obligutions

011 the'Qt.her, and not merely transactions which create

obligat.ions on the one Miele, those 011 the other being merely

corn plete or partial discharges of such obligations. 10 u1'
pears to us that the effect. of this clause is ,t.o enact t.hat
nothing in all account of urutnal deuliugs is to Ile burred,

provided that there ill one item indicating the contiunanee

of ..neh dealings proved to have occurred withiu the period

of limitation. This ill the constructiou fiuully put upon the
English exceptiou, ill accordunce with the fiuul opinion, of

LIm! Hard wick in ( Willord v. J-iddel. 2 v«, 400.) 'fhe
lll'ovision had been found so uiischievons in Englauli that it
wall abolished lIy Section 9 of the l\lercll.lltile Amendmeut

6\ct.. A slight cousideratiou of the circumstances of this,

country would have effectually prevented its introduction

here. even without. the lessons of tllat experience. 'We are
of opiuion t.lllLb the original decree umsn be reversed 1I11d the

ease remitted for the t.rial of the Issues :-(1) "Thether
t,hel'e were mutual dealings M merchants or traders? (2)
'\Vhether one snch dealing has taken place within three

yt'ILI'!I 1'1118 t.he fragmeut of the year in ~vhich 8l~h deuliug

tuok place )'

H\,7I,
·/I",UU!I 10,
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of 11170.



Thevear mnst he reckoned according to the mode of i371..

k . • 1· d i I .f t d d . h .r,.br,uary 10.rec onltlg 8,1 opte IU t, Ie accounts, I tuat mo e a opts ot er-R . A . N0:7"5
than the ordi 1I1l.1·y )'ear. of I K'iO.

If these iSSIWll are found in the affirmative, it will he

necessary to take au accouut of the dealings and decree the

balauce due. The costs of this appeal should he provided

fur in that decree.

Suit remanded.

API'ELLATE ,JC lUSDIC-CION ((l,)

S/JlJcial Appeal -'-0. ;>73 qf 18G\l.

N. A. 0IlEHL'K?,m:-; alias l Q. • l·1 llaut
Govr~DEN 1\AIH ...... J 'Jpecla .nppe suu,

V. ISMALA. and :2 others. .. 871ecial Respondents.
It is not law that every rig-IJt may be renounced, The general

rule ia power of renunciation, but there are two marked classes of ex
«epriona :-'l'hero can be no reuunciutioniof rights and consequent
do~truetioll of relative dut ies prescribed by all absolute law.; nor of

. J·ights interest in mall as "1<111. A ruan may renounce a concfete right,
but not one reSUlting from a. nutural coudition. •

Semble, a kur navan cannot p,,;t. by contract, 80 ail to be unable 'to
resume them, witl, the privilvgea aud duties which attached to his posi-
tion u.s karnavan. .

TH IS was a Special Appeal against the decision of J. W. 1871.

Reid, the Officiating Uivil J adge of Calicut, ill Regular _ February !.-~._

A 1 ....,- ~) . 18 9 firrni I d fie .. S. A. No. 573ppell. l.'io.;at of 6·, con fmlng tie ecree 0 the ourt of1869'

of the Districb Munsit' of Sheruad, in Original Suit No. 136 ------

of 1867. '

The snit was bfonght by plaintiff, under alleged autho

rity given by the ackuowledgmeut origiual karuavan of the
tarwad, to set aside the sale of certain lauds, yield iug annu

ally Rupees 24tl , effected in execution of a jndsrment in No.
985 of 1861 on the file of the Muusif of Shernad. Plaint.ill

produced certain docnuienta, purporting to have beeu exe
cnted by 1st defendant. in favor of Kelu Nair, the karuavan

by seniority of plaiur.iff''s family, and plaintiffs, lUI trustees

of a. pagoda, the family property, making over the lauds,

sale of \V hich in exeeution of 0 l'iginul Snit ~o. 985 of 1861
was sought. by this suit to he set aside.

The ls'defenJat!t did not plead.

(~;.fr~~nt .:lif!~oW;ty, A:. C. J. and Innes, J.
vr.-IV




