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on its records, it is nnenforceahle in execntion, becanse it 1871

is not the decree. Then as to whether snch an armugement%~
is otherwise enforceable, . e. enforceable as a valid agree- No, 280 of
ment, k think it is not.  The decree is still subsisting and___ 1870,
eapable of being enforced, and there is no consideration for

the agreement on either side. The determination of this

ghuestiow, however, 19 1ot im portsut, becanse it is now only

sought to enforce the agreemeut i execution as having

taken the place of the decree. I agree in reversing withont

costs the decree of the Cixil Judge, and in the directions

proposed.

APPELLEATE J URISDICTION.
Referred Case No. 10 of 1871,

¥ GOVINDAPPAA .........Plaintiff.

Suit No. 18 of 1871, § KoNparrau SASIRULU...[Defendunt.

¢Decree Execution } GOVINDAPPAM............... Petitioner.
Case 30 of 1871.) § KYATADOO.....uvenvneeeen. Defenduntt.

¢Decree Execntion | MALLAPRAH......... ....... Petitioner.
Cuse 49 of 1871.) ' Naganny and another... Defendunts.

A certificate under, Act XXVIL of 1860 is not necessary to give-
to a person, claiwning to  be the representative of a deceased creditor,
the right to institute a suit te recover a debt due to the estate of the
deceased, or the right to preseut an upplication for execution of a.
docree obtained by the deceased.  But sueh certificate, or a probats, or
letterrs of administration, must be produced by the person pruceeding
a8 represeniative befure a decree or vrder can be passed, or process of
execution issued for paywent of the d-bt due, except the Court should
think that payment is withheld from fraudulent or vexatious wotives,
and not from any reasonable doubt us to the party entitled.

The effect of the provision in the note to.Article 12, Schedule 1,
of the Conrt Fees’ Act [No. VIT of 1870] on the operation of « certifi-
cate duly granted, which hus become liable to cancellation under that
provisiou, but has not been cancelled, considered.

OASE referred for the opinion of the High Court by P. 1871
Teramala Rda, the District Mansif of Purghee, in Saits March 3.
Nos. 57 and 131 of 1866 (Decree Execution Cuses 30. and & ¢ No. 16.
49 of 1871) aud in Suit No. 18 of 1871. of 1871

~ Original Sait No. 18 of 1871 was hronght against
defendant on the 16th Janunary 1871, on a bond, dated 17th
Jdannary 1868,execned in favor of plaintiff's deceased father.

(@) Preseat : Sgotland, C. J. and Inpes,J.
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of 1671.

- BADRASTIIGA . COURT ‘REPOKRTS

Plaintiff stated that he had applied to the District Civil Conrt
-for a certificate, noder Act XXVII of [86U, that he wonld
produce it before applying for execution of the -decree, aud

““thut he brought this suit to save the Act of Limitation.

Decree Execution Case No. 50 of 1871 was an  appli-
cation for execution of the decree obtuived by applicaut’s
deceased father in Original Snit 57 of 1866, The applicant
stated that he hud applied for & certificate under Aet XX VI[

¢ of 1860, and thar he would produce it before he received the

noney from the Court.  Ite urged shat process of execution
might be isened at once, as the judgwment-debror was about
to dispose of his property.

Decree Execntion Care No. 49 of 1871 was an  appli-
tion for execntion of the decree obtained by tire applicant’s
deceased father in Original Suit No. 131 of 1866, The ap-
plicant stated that he had first obtained a certificate noder
Act XXVII of 1860 for Rapees 2,000,aud had collected debts
to that smonnt.  That ou his presenting s second  applica-
t.iun'f(\:\p renewed certificate to enable him to recover a far-
ther sum of Rupees 1,300, it was rejected. He prayed thus,
natwithstanding his ivability to prodnce a {resh certificate,
process of execution might be immediately issued,ns defend-
auts were ahout to dispose of their property.

Qu these facts the District Munsif referred the follow-
ing questious :—

I. Can the representative of a deceased person ane for
the recovery of a debs, and obtain u decree ; and can such
represeniative of a decree-holder apply tor the execurion of
a decree ; withour the production of the required certificate,
under Act XXVIH of 1860, but on the condition of produc-
sing it before hie receives the decree amount ? '

{L. Can the Court allow the certified representative,
either o sue, or to move for the execution of & decree, on his
producing a certificate grauted to him, under Act XXVII of
1860, on a date more than one yaur before, but not renewed
under Article 12, Schednle 1, Act VILSI 1870 ? (2) -

fa) Act VI[ of 1870, Sch. 1. Art 12, prgeides that the feeson a
cortifieatn granted nnder Act XX V11 of 1860, or under Bombay Regn-.

lation VIIL of 1827 shall (if tie amonnt or value of the property in
respect uf which the probate or letters or certifivate shall be gritaed
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TI1.  Are the renewed certificates nnder Arcticle 12,

Sehedule 1, Act VIL of 1870, necessary even in suita or —
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applications for the execntion of decrees, the amouut of  of (x71.

which do pot exceed 1,000 Rupees ?

IV. Where a representative obtaived a certificate to
recover a snm of Rupees 2,000, which he then stated was
due bo the decensed persoun, nud applied rubsegnentiy to the
District Cours for another certificate for the suin of Rnpees
1,300, stating that the money for which the former cernfi-
cate was grauted was recovered ; but the District  Conry
declined to graut another certificate ou the grouud that the
second application was quite inconsistent. with  the former,
which laid the debt at Rupees 2,000.—Cau this representa~
tive sue fur the execntion of a decree obraived by a deceased
persun L not, what is his remedy ?

Miller tor Scharlied, tor the petitioner in Decree Fixecn-
tion Case No. 49 of 1871.

The Court delivered the following

JUDGMENL :—In anewer to the first qnestion reférrel
by the District Munsif, we are of opmion that g-certificate
nuder Act XXVII of 1860 is not necessary to give to u pee-
son, claiming to be the represeuntative of a deceused creditor,
the right to institute a suit to vecover a debt due to the

estate of the deceused, or the right to present an application
for execation of a decree obtained by the deceased. But

that such & certificate, or a probate, or letters of administra-
tion nust be produced by the persor proceeding as repre-
sentative, before a decree or order can be pussed, or process
of execution issued for payment of the debt due, except the
Courti shonld think that payment is withheld from frao-

exceeds one thosanp Rupees) be two per cent.on such amouut or

value. .

“ NoTe.—The person to whora any anch certificate 1= granted or
hig represeutative, sha'l, after the expiration of twelve mouths from
the date of such vertifictte and thereafter whenever the Conrt grapting
such certiticats requires him 8o to do, file a sfatement on 0ath of all
munies recovered or realized by him under such certificate.

If the monies 80 recovere:l or realized excead the awount of debts
or other property saswern to by the person to whom ths certificats ia
grantad, the Court may canaal the same anid ordar such person to take
out & fresh certificate and pay the fue prescribed by this achedule for
such axcess.

In defanltof filing such statemont®vithin the tims aliowed, the
CaPt may caucel the certiticite.”



MADRAS MIGH COURT REFORTS.

et . .

'M' }Lg dulent or vexations motives, and not from any reasonable
ar b 3. . " - O .
oAy doubt as o the party entitled. This, we consider, is the

of ivck. right copstriction of Section 2 of the Act.(u)

A person claiming s be the vepresentative of a decensed
ereditor cay hardly be sald to compel a debtor 1o the
deceased's estate to pay his debt by simply institating a snit
or applying tor execation against him.  Bat even assUMing
that the probibitive words of the section wight be so read,
we think that the qualifying  provision which follows : —
* Unless the Conrt shall be of opinion that the paymens of
© the debt i withheld from frundulent or vexations mosives,
* aud not from any reasounable doubt as to the party enti-
< tled,” imporis plainly the pendency of 8 suit or proceeding
iu which the Conrt is to conwider and determine whesher
the debt is so withheld. Unavoidable delay or difficnlty in
obtaiving a eertificate is not, therefore, an obstacle to saviog
thie remedy againss the debtor to the essate of a decensed
persou {rom the operation of the Act of Limisations.

The other three qnestions referred depend upon ene
}ioh:t, namely, the effect. of the provision in the wuote to
Article 12 of the firss Schedule to the Court Fees’” Act (No.7
of 1870) oi-the operation of a certificate duly graoted,
which has become linble to cancellation nnder that provi-
ston, but bas not been cancelled.

We are of opinion that the validity of such subsisting
certificate, a9 proof of the representative right of the persoa
to whom it was granted to euforce by a suit or process of
exectition payment of a debt, is unaffected by that provision.
Its apparent object is not to prevent the realization of monies
due by means of an existing certificate ; but to secure pay-
ment of the stamp revenue ou all sums so realized by a suit
Jor other proceeding, in excess of the amonnt or value of the
property in respect of which the certificate was granted.
The power of cancellation is given only upon its appeariug
from the statement on oath  required of thé certificated

(a) Section 20of Act XXVIIof 1860 of provides that “ no debtor
of any deceased person shall be compelled in any CGohurt to pay his
deby to any person claiming to be entitled to #e effects of any de-
crased persun or any part thereof, except on the production of u cer-
tificate to be obtuined in manner hereinafier igeutioned or of a - pro-
bate or letiers of administration, unless the Court shall Be of opinion
that payment of the debt is wilhheld from fraudulent or vexatious
motives,aud not from any reasounbiedouds vsiy 12 party entitledsl |
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representaiive, that the monies ¢ received or realized” nn- TRV,

. . . March 3.
der certificate exceed the amount awora to on the grantivg o3, 9

of it, and in case of defauls on the part of the representn-_ o RT7L 2

tive by not filing such statement withia the time allowed
for that purpose.  Until cancellation has taken place on one
of those gronnds the certificate remuins in foll force us
prool of the representative right to sue or obtain execution
whautever be the amonnt, of the debt snn«.{hf, to be realized.

This opinion affords au answer to the three questious.

APPELLATE JUrispICTION (@)
Referred Cuse No. 11 of 1871,

Section 89 of thaCode of Civil Provednre renders an attachiment
before judgment inuffectua! as a bar 10 process of execution against
the property attached in satis'action of a decree in anvther suif, wue-
ther obtained before or after the uttaclinent.

ASE referred for the opiuion of the High Court by
C Arvdchala Ayyar, the District Muusif of Tiueyelly, M,u-cz:}'m_
iu Suits Nos. 38 and 42 of 1871. / « I C No Il
The plaioiff in Original Suit No. 42 of 1871 on the——2 ok
District Munsif's side of the Court, applied for attachmenst
before judgment of defendavt’s moveable property, under
Sectiou 81 of the Civil Procedare Code. The property was
accordingly attached and sold, and the sale proceeds held

in Court in deposit pending the final disposal of the snit.
Meantime another plaintiff bronght Suiv No. 38 of 1871
ou thie Small Canse side, againss the same defendant, and
obtained jndgment subsequently to the date of attachment
before jadgment in Snit No. 42.  The latter pluintiff asked
ander Section 237 of the- Civil Procednre Code, the money
in deposit on account of Suit No. 42 to be attached and
paid her.

On these facts the Mansif referred the question,—
Whether the attachment after judgment in Suit No.38, made
subsequent to the date of attachment before judgmeut in
Suit No. 42, affects the right of the latter plaintiff to have

the property attached made available for his debt, in cuse
he alno obuains judgmnent.

No connsel were instructed.

(a) Present :Scotland, ,*1 and lnues, d.





