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APPELLATE JURISDICTION (u)
Llegular Appeal No. 93 of 1870,

G. Ler Moruis, EsQUIRE. receiver of the)

estate of the late Rdjub of Tanjore. I Appellant.

SamBamunresr REvaw, and another............lespondents.

Suit bronght by plaintiff, as raceiver of the Tanjore Rajah's pro
perty, in April 1869, for rent for Faslis 1272, 73, 74 and 75. At the
tirst heacing it was objected that the suit was barred, as to the claiin
for Faslis 1272-74, by Sec. 1, Clause 8 of the Limitation Act. Against
this it was urged that a suit bad been pending for upwards of 2 years,
and that time ought 1o be allowed under Sectivn 14, The suit in ques-
tion was brought in May 1866 by one Surfogi, who had assumed ine
manag-ment of the property. for the same canse of sction against the
present 1ot defendant, and dismissed in November 1568, lLecause the
plaintiff had failed to nroduce any evidence. Befure November 1848,
the title assumed by Surfogi was set aside by the High Courr,
the present plaintitt was appointed and applied to the Cowmt to
make him » supplemental plaintiff, but bis application was rejected.
Held, [atfivining the judgment of the Civil Judge that the claim
was barred] thatit was quite open to the present plaintiff at his elec.
tion either to affirm or disaffirm Surfogi’s contract, and that, having
elected to affirin it, he should have been admitted into the former
suit, but that in the presentaction he is in thiy dilemma,—Coming in
as sgouessor to Surforiand suing upon the obligation created by his
coutract, the plaintiff is burred by res jud'cate  Coming in paramount
to him, and upon a diseordant title, Surfogi’s proceedings wers uo
interraption of the period of limitauon, because then Surfogi is nub
the person through whom he claima.

As to Fasli 1275, it was objected that pattahs end muchalkas were
not exchanged as vequired by Act VIII of 1%65, which came into  fores
on lst Jannary 1866, Held, reversing tue decision of the Civil Judge
thut Act VILL of 1805 was inapplicabie to ths case.

The general princivle is that vights already wzcquired shall not be
affected by the retra-action of n new law  Rules as to Precedure are
an excaption, bub the question here wus not one of yprocessual but of
material law.

HIS was a Regnlar Appeal against the decision of P. P,

' A No 93~ Hautehius, the Actiug Givil Judge of Tanjore, in Origi-

of 1870.

nul Suit No. 4 of 1869.

The Suit was bronght in April 1869 by the plaintiff, as
receiver of the Tanjore Rdjah’s property, to recover arrears
of vent due for Fuslis 1272, 73, 74 and 75, under a lesse.
Tha tacts are snfficiently set forth in the following extract .
from the jadgment of the Civil Judge :—

 Oun this case coming on for hearing, the vakil for the lst
defeudant submitted thut there were two prelitinary objec-
tions fatal to the snit. T allowed thed to begargued betore

going into the evideuce, &0d ax I am of opinion that the ob-

(@) Preseat : Holivway, and Kiudersley, JJ.
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jections are well fonnded, and it is conceded that if so, they Fbt!s?l. 03
. . . 7 .
bar the suit, I proceed at ouce to give jndgment. ﬁfi’;"i;byf—gg-

The first ohjection is that the claim for rent for Fas]ism{’m__a
1272-74 is barred by the Law of Limitation, the suit not
“having been institnted till April 1869 Agaiust this it was
urged that a suit had been  peuding  for npwards of two.
years, and that time mnust be allowed under Section 14.

The snit for which au allowance is claimed was brought
hy the 2od defeudant,tor the same canse of action, agaiust the
sae party, the lssdefendant. [t was bronght in May 1866,
and dismissed under Section 148 on 5th November 1868,
becanse the plaintiff (2nd defendant) had failed to produce
any evidence. Before November 1868, the title assumed
by the 2ud defendant had been ses aside by the High Court,.
and the present plaiutifl had been appointed to mauage the
palace property. Before the deeree hie applied to the Gourt,
nnder Section 73, to make him a supplemental plaintif—his.
application was rejected, and therenpon the suit was djs-
missed. I plaintiff had a vight to come in at »l, it is c,’élar'
that he might huve appealed against the rejection of his ap-
plication, and the decree (4M. H.C.Rep., 22). He is, therefore,
in this dilemma—either he is claiming nnder the 2nd de-
fendant and had a right to be allowed to contiune that sait,
in which case his remedy wus in appeal, and Section 14

:nnnot help him—or he does not claim under the 2nd de-
fendant, in which case a suit bronght by the 2ud  defendant
will not help him under Section 14, Anpd there is yet an~
other objectiou to his availing himself of this suit, namely,
that it was not dismissed for any caunse which wonld. fall nn-
der Section 14. The words * other cause” must, of course,
mean & cause cjusdem generis, nnd the only canse anything
like a defect of jurisdiction which L can see liere, is  to sup-
pose that the Principal Sadr Awiv thought himself wunable-
to make the order asked for under Section 73. But here
the same dilemma comes in—if he was wrong, the remedy
was an appeal ; if right, the plaintiff, if not barred by res-
judicata, can at all esents derive vo advantage from the
judgment.

I am, therefore, of opinion that the claim for Iaslis
127274 is barred by limitation. That for Fusli 1272, k
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may observe, wonld have been barred, even allowing the
time for which the suis of 1866 was pending.

Then, as to Fasli 1275 (1865-8), the ohjection raised is
that pastahs and muchalkas were not exchanged a8 reqnired
by Act. VII} of 1865, which eame into force on the st Ja-
nuary 1866, Iiis conceded that the plaintiff is a land-holder
of the Ist class described in Section 1, but itis said (1) that
having got a muchalka he cansne; that it is ouly the tenunt’s
concern to see that he has a pattah, aud that, if he does nof,
ask for one, he must be presumed to have dispensed with it;
(22) that the Act contemplates the interchange of pastahs
and muchalkas at she beginuing of the Fasli when the Act
was vot in force.  The first argnment seems to me  opposed
to the plaip sense of Section 7 of the Act, and, ifsonnd, wonld
make the provisions of that Section a dead letter—a muochal-
ka by itself is nothing more than an agreement to pay rent,
and if it alove is sufficient there wonld be no pecessity for
the%laborate distinction drawn by the Act between the two
classes of land-holders, and the formalities required will work
no injustice, for not only cau she landlord compel his tenant
to accept a patrah, but even a mere tender will enable him
to sne, and us 5o a dispeusasion to raise the presumption con-
tended for, there mnst be something more than the mere
teglect bo take ont a pattah, or the Act will in this way
also be a mere dead lester. The second argnment  at first
sight seems plansible enongh, but the words of the Act are
express. 1t caun hardly bave escaped notice that by intro-
ducing the Act in the middle of the Fasli some difficnlty
would be cansed, and yvet there is no saving clanse as  to
subsisting agreements for thut year; and, afcer all, the diffi-
culty would be very slight, for she Act was daly promnigat-
ed some months before it came into force, and in Jannary,
or at latest in Febraary (Section 9) the few recusant tensuts
who did uot come under the old Regulatious conld  have been
forced to receive puttahs. It is not fuggested that nuder
these rent agreemeurs there wonld be Yy dHtln('l‘lOll in this
respect between the rentefor the last half of 1%65 and that
for the first Lalf of 1866.
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The resnlt is that [ find the clain for Fasli 1275 also to be
unsastainable, and T dismiss this smie with costs.

The pluiotiff appealed.
Mayne, for the appellant, the plaintiff.

Sunjiva Rau, for the 1st respondent, the 1st defendant.
The following jndgment was delivered by

Hotroway.J.—The fiest, question is whether the suit for
instalments, otherwise barred, is xaved by Section 14.

The fact is that Surfogi, whose title o the land had been
set aside by the decree of this Court, had been suing upon a
contract with defendant and his sait had been dismissed.
If the time of the currency of that snit 18 dedncted, the ac-
tion ix in time. The Small Canse Conrt Judge refnsed to
admit the plaintiff in place of Snrfogi, although he had
manifestly taken all interest in the land as representing the
persons for whom he was receiver. It seems to me that it
was gnite open to the present plaintiff at his election efther

to affirm or disaffirm Surfogi’s econtract, avd that, having.

elected to confirm it, he should bave been admitted iuto the
suit. Then, however, comes the dilemma :—Coming in as
suceessor to Sarfogi and suing upon the obligatinn  created
by his contract, the plaiutiff s barred by res judicate. Com-
ing in paramonnt to him and npon a discordant title, Sur-
fogi'n proceedings were no interrnption of the period of lini-
tation, hecause then Surfogi is not the person under whom
he claims. It is very melancholy that substantial justice
should be defeated by suprasubtile procedure, and speciully
in Small Canse Courts, iu which snch  mischievous devices
are peculiarly mischievons, 1f the plaiotiff had asked thas
a case. be stated, aud it had been stated, donbtless she result
would have been differeut. As to these instalmeuts the
judgment of the Civil Judge must, therefore, be affirmed.
With respect, liowever, to the instalment dne within the
time, I am of a difffrent opinion. I do not at present seck
to solve Act VIII of 1865, for I am of opivion that it ia
inapplicublg to the case. The gelation of Jandlord and
tsnunt which rendered this money due was created previ-
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onsly to its enactment, and to apply it to this relation wonkl

Che to give the Act a refrospeciive operation.  The general

of 0. principle ix that vights already acquired shall vot be affected

by thie retro-action of aonew law, Rinles ax 1o procedure arve an
exception.  The Law as to the acquisision of rights is that
prevailing at the period of the arising ot the matters of fact
which generate them. Their enforcement mnsg be according
to thie rales of process at the period of snit. Care waust,
however, be taken to distingmish between  laws whieh are
merely processual, and snch as under thut fictitions appenr-
ance are really muterinl. To declare a ceriain right, which
wonld be validly created by cectain matters of fact, nov creat-
able without the addition of some other, 1s masterial and not
formul law.  The non-distinguishing has led to very greas
injustice.

The doctrine in Le Rouz v. Brown (12 C. B. N. 8., 801),
which Mr. Justice Willes has said that e was never able to
understand, is erroneous throagh this coufusion. Ez-parte
Melbourn (L. R. VL., Ch. Ap., 64) seems another exawple. It
seems maunifest that the question here was pot one of proces-
snal, bat of material law, Now to declare that to a certain
sction a certain matter of fuct shall be essential is to alser
the right itself upon its actionable side. The judgment of the
Exchequer Chamber in Phillipsv. Eyre (L. R. VL, Q. B.,30),
except as treating the action as au accessory right, cotnes near-
er than any Euglish case of which I aw aware to the troe
doctrine. Now to say that the right of the landlord shall
not exist upon its actionable side, nnless something is done
which was not necessary before, is to affect an acqnired right.
by matter subsequent, and this is not processaal but ma-
terial law, atd no reteospective effect should he given to it,
I am, of conrse, by no means deciding that the suit was pro-
perly dismissed if the Aet did apply. I am clear that it
does not. Then, 1f Aer. VI of 1863 does not apply, assam-
ing for the purposes of the argnoens that there were any
regulations atfecting the relation of latdlord and tenant
when broaght in guestion, not betore a Revenue Offii:er, bat
before a Court of Justice, it §s manifest that there was none
applicable to this defendaant.
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As to the last instalmeut, I am. therefore, of opinion 18T
that the jndgment of the Acting Civil Judge is errnnenlls,jf‘”;."l‘f\'";ig;
and thut the case most be remitted for determivation upon ;ff 18T
the merits. The coste will be provided for in vhe final
decree. Note— Bar. [ut. Priv. aud Strafrecht, Sectious 116
aud 123.

KinpErstey, J.—I congnr in this judgment.

AppeLLATE JurispictioN (a)
Civil Mis. Regular Appeal No. 280 of 1870.
B. VESKATARAMANNA.....oevieneninnen. e . dppellant.

CHAVELA ATCHIVAMMA. mother and gnar- )

. . NT . 1’ St 4 .
dine of NarAvANasamt aud another...... § tesyondent

Petitioner, a decree holder attached the defendant’s proparty
in executiun. Subsejnently {0 the attachment petitioner’s Vakil
presented a raginani petition to the Court on behalf of hLis elirnt,
prayving that the attachment might be rentoved and execation stayved.
An order wad made granting the petition and allowing the decree
amonnt to be paid by instalments.  Some months afterwards, the
patitioner. charging tbat the Vakil had presented the former pdtition
fraudalently and withont authority, applied to have his decree exe-
cuted. The Civil Judge refused to aiter the former vrder, or to notica
Petitioner’s allezations against his Vakil. On appeal. ths High Court
directed the Judee to investizate these alleguions. The Civil Judge
found that the Vakil was aunthorizg=d to present the petition and that
Iriz conduct wus not frauduient. Held, that such a pebition as that
presented by the Vakil, even of within the scopo of Ing duty, should
not be permitted to alter the terms of a final decres.
The greatest cantion should Le exercised by the Courts before
acting upon statenionts out of the ordinary seope of the Vakil’s autho-
rity in the particular matter for which he was employed.
. . 1870.
HIS was an appeal against the order of H. Morris, the December 19.
Civil Jndge of Rajahmundry, dated 17th Angnst 1870, 1871.

. - - . - Mar .
pussed on Miscellaneous Petition No. 945 of 1870. —C—AZ?T'T

The petitioner was plaintiff in Original Sait No 4 of No-lé’{‘g g
1867 on the fileof the Civil Conet of Rajahmundry, had got & =
decree against the defendant in that snit, and in execution
thereof uttached the defendant’s property. Snbsequently to
the attachment raziudma petitions were presented by plain-
tiff's pleader on behalf of plaintiff and by defendaunt’s
pleader on behalf of defendant, requesting thas the attach-
ment of the said defendant’s property, which had been
made in ex&ation of the decree i Ovigiual Sait No. 4 of

(a; Present : Holloway and Innes, JJ.





