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certninly have every protection which whe Conrt shonld Febf-f:/:‘;/ a
grant if the injauction is granted on these terms, uudlcom-Tm“,
pensation given for the damage which bas already aceriied. - of 1870
The defendunt, too, mast be cureful not to trifle with the
order of the Court. The defendant should pay the costs.
KinoEsLEY, J: :—1 coucnr in the decisiou of the Aet-

ing Cuief Justice upon the case before us.

APPELLATE JurispicrionN (a)

Special Appeal No. 249 of 1870.
SuUNGUNY MENON and another...... Speetal Appeliants.
Kacanpvrny Vana Nameo.o....... Snecial Lespoudent.

Suit brought by plaintiff againat the fisst three defendants as
hia tennts va kanom, and tha 4th, the repreasutative of a rival jeumi,
t obtuin a decluration of titl: as jenmi.  Plainiff had  previously
sudd the first thres defendants to establish the relation of jenmiaund
kinomkar and to recover the land. He failed wnd then brought the
present suit.

H.ld, that this was acase of the employment of the device of a
suit for u declaration of title iv order to get back land by s crooked
and notlegal process after failure to recover by proper legil meaps.
Ths inteutivon being to cut off the defendants (ths tenants) frowf Ahe
plea of res judicata.

The Court which had a discretion ag to whether such 41 suit
shoulid be permitted, ouglhit at vnce to have said that it should not.

Where there are no interest to be protected, there is no foundation
for a suit for a declaratury decree.

HIS was a Special Appesl against the decision of C. R. o0,

No. 69 of 1869, reversing th 2 Decree of the Court of the Prin- 5. 4. No. 249
cipal Sadr Amin of Calicut in Original Suit No. 1 of 1868. AL
Plaintiff sned to establish his jenm right over certain
property. 1st and 2ud defendauts allowed the suit to
proceed . ex-parte.
The 3rd defendant pleaded that the land was the jenm
“of the Cochin Punddram. The 4th defendant, the Dewan
of the Punddram, represented his cirear to be the jenwi, and
pleaded that plaintiff wus estopped, having already nusuc-
cessfully sued 1st to 3rd defendants on an alleged kanom
sxid to have been granted by his predecessor.
. Original  Suit &No. 134 of 1865 (exhibit A) was
institnted in the Temelprom Muosil’'s Conrt by present
plaintiff, agMinst defendants to 3, for recovery of a portion
of the lands now in dispute with arrears of uet rens, on the
(a) Present : Holloway, Ag..C. J. and Innss, J.
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ground that plaintiff's predecessor had sssigned the lands in

1027 (1851-52) on kanow to 1ss defendant and one Kuli

(decensed) nnder a kuichir, whereby they (Ist defendant and
Kali) engaged to pay a certain annual rent, and that 2né
and 3rd defendants held ander st defendans.  }st and 3rd
defendants denied phintifi’s right and the asstznmeent sned
on, and coutended that they held on kauom obtained from
the Cochin Panddram, whom shey represented to be the
proprietor.  Zud defendant adiitted the plaintifi's claim.
The District Munsif dizmissed the snit—this decree was
confirmed by the thew Civil Judge, in Appeal Sniv 654 of
1266 (exhibay By, and  plaintff sherenpon iustituted the
present action to establish Lis jenmi title to the whole laud.

"The Principal Sadr Awin dismissed the suit.

On appeal the Civil Court decreed for the plaintiff.

The 4th and 5th defendants appealed so the High Conrt
on the following gromds :—

No declaratory decree ought to have been given,
thedefendants being in poesession aud claiming to hold
adversely to the plaintiffs.

The plaintif had already sued to establish his claim
as kavomkar, aud that claim had been decided agaiust i
Original Suit. No. 134 of 1869.

"Phie result of this decision is that the defendants had
been holdinyg advereely to the plaintiff since a period the
date of which is not shown zand as a swit for possession
woud have been barred by laupse of time, no declaration of
right onght to bave beeu made.

Mayne for the special appeHants, the 4th and 5th
defendauts. .

O Swllivan for the apecial respondent. the plaintiff.

The Court delivered the following jadgments—

HoLroway, Acting C.J :—This is a sait bronght by
plaiotiff agaivst the first three persons whom he alleges to
be his tenants on kanom, and the 4th, the representative of
a rival jenmi, to obtain o declaratiov oftitle as jenmi.

The Principal Sadr Awmin considered his title not
established, and the CivilJnige holding the contrary made
the declaration asked.
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The plaititiff had previonsly saed the first three defend-
ants in Suit No. 134 of 1863, to establish  the relation of
jeumi and kanomkar and 6o recover the land. He failed,and
the suit dismissing his claim was upheld in appeal.

The device of snits for declaration is nsnally restorted
to for the purpose of cutting off an opponent from legal de-
fences which wounld bar the cluimant if the suit were brought,
for the relief actually wanted.  This isacuse of the emplov-
ment. of the device to get back land by some  snbeeguent
crooked and not tegal process after failure w recover by
proper legal means. The defence from  which the  tenans
are to be eut off in the present case is the plea ot res  judi-
cuta, for it would, of conrse, be impossible 1o employ  any
such plea, unless, as rarely happees, an action  based solely
upon the right of property (viadicatio) has been brought
agaiost the uow opposing claiwmaut aud failed.

Among all the contradictory decisions to which /y/ne
section importing this mischievous device has led, I am/uor
aware that any Conrt has supposed that it is to be t,r‘yZd for
the stirring up, in the shape of purely historical and épecn-
lative questions, matters which have been already, for the
purposes of practical life, determined by the Conrts  of Jna-
tice. In the former suit the title of the opposing jenmi
was set. ap by the tenants. They were successful in
. establishing their denial that they held under the plaiutil,
aud the present suit hus snceeeded upon the same ground of
fact as the iast failed. Without seeking to add to the mis-
chief already created by enunciating general propositions,
I ¢an entertain no doubt that the Court which had  a discre-
tion as to whether snch a suit shonld be permitted onght at
once to have said that it shonld not. The cnse seems  to me
to be clear enough for this Court to say so now. This is the
antithesis of the case in which this Conrt declared a suit nob
permissible by one who said that he was entitled and had all
to which he was eatitled. Here it is—*I have lost all means of
enforcing my rights. *Whether I, or he under whom those in

possession clajm, is really jenmi is, however, a point which [
should like you to decide. Of conrde, no Court which knew
itasdaty would allow such a decree to be executed, bus I am
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not at all withoat hope  that this -purely_historical =~ matter
<y by sume device be reudered very practically  useful vo

af 1%70, me.”—"To permit snehv a suit, would, indeed, be to render li-

1871.
Tehruary 21,

tigntion eternal. I ain ot opinion  that the decree of the
Tower Court should be  reversed and she original suig dis-

missed.  There should, however, be uo costs  thronghout.

IxnEs, JJ:—1 hold to the opinion which T have already
expressed i other caxes (reported at pnges 333 and 378, 11
M. H. €. Reps) that where there ure no interests to be pro-
tected, there is no fonndation for a sait for a decluratory
decree.  ileve what is alleged and proved is a bare right of
property.  The right of nction for possession is barred, and
the plaintiff has vo interest,  present or contingent, which the
declaration of his bare sitle could fortify or couserve. In
cases in which a declaratory decree might operate asa pro-
tection there are sometimes circumstances which shonld iu-
duce a Court to refrain in its discretion from passing such
a decree, bat, in a case like the present, I think there is no
disyretion, becanse in my opinion there was no ground for
coming to the Court at all, and the snit should uvot have
been entertained. 1 concur in reversing the decree passed
in appeal.

Appeal allowed.
APPELLATE JURISDICTION ()
Criminal Reqular Appeal No. 338 of 1870.

Snnirad VENKATASAML., Appellant (18t Prisoner.)

In the tri¢1 of prisoners for the offence of belonging to a gang of
persous assaciated for the purpose of habitually committing theft or
robbery (Sec. 401, Penal Cude), the Judge should, in his charge, put

*clearly to the jury—

1. The necessity of proof of associntion.

2. Thaneed of proving that that associativn was for the purpose
of habitual theft, und that habit is to be proved by an aggregate of
acts.

fIIS was an appeal agninst.the semtence of H. Morris,
the Session Judge of Rajabimuudry, in Case No. 58 of

¢4 No. 338 the Calendar for 1870.
of 1870.

(@) Present : Hollowsy, and Kindesley, JJ.





