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was made.  The defendant’s claim, therefore, has no founda-

— tion.  But we may add toas had the docnment been proved,

8%

of 1867

871,
Py

it wonld nor, we think, have availed w give the defendaus

T tinde

8.

The resuls of onr judgment s, that the plaintiff, as
one of the venrest co-htetes ol the defendant’s hushand, is,
upon the rgnenciation of his eldest brother’s right, entitled
tothe possession of the eetate.  We shink the pardes should

bear their own costs,

Aveunnate Jursoicrion (o)
Specint Appeal No. 392 of 1870.)

(Civil Miszeliansous Petition No. 38 of 1871.)
AKILANDAMMAL and  auother.........Special Appellants.
S, VEsgarfonarna Muparre-=---Speciul Respondent.

PlLiintiff and d-feudants, ocsupants of neigiibouring houses were

oint tenants of the party-wall. Defendants unroofed their house,
raised the wall and placed beams on it to  rebuild  their house.
The Lower Apvellare Court tound, that, in consequence of this alter.
ation,g the riin from the defendani’s house desrended  npon plaintiff’s
veramdah, and crused damage to piaintiff, and decreed that defendant’®
gould restore the wall to its former height, and remove the beams
placed onit  Hold, an sps:ial appeal, that taking the finding to be
that the alteratinn ercated, o stillicidium " where it did not exist be.
fore, or that it remlered more burdensome un existent ¢ servitus
stillicidii,” it woull ba very davgorous w lold that every triflii g
excess in the exercise of a servitude should justify the pulling down
of the bailding craating the exces< : that in the present case the dawn
swes ghonld be assessed aud awarded, and the  injunction to remove
the defendant not removing the cise of the nuisance. In such &
ghe roof of the house and redues the wall he made conditional upon -
the defondant pot removing 1he cwse of the nuisance. Tn such o
caso the measar: or damages is the atount which will induce the

defendunt t abate the puisnuce.

1 No ou2 WIS was o Special Appeal agninst the decision of C. G.
©1870-

Plamer. the Acring Civil Judgs of Chittoor, in Regular
Appeal No. 117 of 1863, reversing the deeree of the Court
of the Disiriet, Muusit of Sholinghnr, in Original Suit No,
133 of 1867,

The suit was for trespass committed by defendact on
plaintiff's wall. .

Plaintitf and defendants were ocenpgnts of neighbonring
houses,  These honsen werg separated by n wal® 1 foot thick

() Proseat : Hollowsy, Vg, G J.and Riudersley, J.
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whiclt lny to the sonth of defendants’ honse and north of . 1371-q
plainsiff™s honse. The plaintiff stated that the former 0\vner-—-s_f3}‘1'1tg '3'93-

of defendants’ house, with the consent of the former owuner of 1870,
of plaintiff’s houge, placed a bewn npon this walland built™
his own house.  Plaintitf purchased his  house six  years

before date of plaiut from one Sakrapanishe original owner,

and hiad been in enjoyment of it with the wall in, question a

month betore date of plaint. Defendants  unroofed theie

honse, raised the height of the wall by a foot, and  placed .

beams on it to build their own house.  Plaintiff therefore,

prayed that his exclusive right to the wall might  be estah-

lished, and defendants directed to remove that poction of

the wall newly ruised aud the beams thereon placed.

The defendants denied the clain, and  stated that the
former owaer of their honse built. a house by resting  the
beams thereot on the wall in gqnestion and enjoyed the hounse
and wall.  This house and wall were attached in No. 521 ot
1833 tor a judgnient-debi, and purchased by lst defendaut’s
husband ; that the house and she wall in guestion had,since
been in delendants’ enjovwent ; that the wall was their own,
and that it waa with the conseut of Ist defendant’s husband
that the orviginal owner of plaintift’s honse bailo his verau-
dali against the wall by letting she beams thereof into it ;
and that they did not raise the wall as alleged, bt stmply
raised the beams a fout higher aud repaired what was dila=
pidated.

Tire Munsif dismissed the suit.
The plaiutifl appealed.
In his judgmeut the Civil Judge suid—

Afrer a careful cousideration of the case, T have arrivegd
at the concluston that there was no distinet proot either by
platntitf ov defendant ot exclusive property in the wall ;
that the evidence showed commou user of the wall sepurat-
ing the two houses, and thas the plaintiff and  defendants
must theretore be considered as tenaunts in common (Cubite v.
Porter, 8 B. & C., 357); that.us plaintitt alleged in the plaing
that defendunts bad altered the height of the wall to his
injury, he has a perfect vight of &ction (Stedmun ~. Smith,

}E & B. ) ; but that, for the peoper deteswination of
vi—10
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1878 this enit, it was necessary that the following issne shonld

druary 8. . i
l.-ngé—be determined, vig :—

oS 10, Whether the defendants by vaising the wall have sub-
stautially changed the wvature of the property and have

thereby cansed damage and loss to the plaintiff.

For that purpose the suit was remauded to the Lower
Conrt with directions to try the above issne, audto return
«its finding thereon, togetlier with the evidence, within 6
weelks from date of receips of these proceedings, under Sec-
tion 334 of the Code of Civil Procedure.

The retnrs made by the Lower Conrt to the above pro-
ceedings was, in effect, that the raising of the wall iu ques-
tion by defendants cuused injury to the plaintiff®s honse. A
memorandum of objections against the finding of the Lower
Conrt was pat in by defendaut, aud- ou the appeal coming
on for re-hearing the sume vakils as before were leard for
tlie respective parties.

Tire gist of the defendant’s objections is that the natare
of the wall has nos been substaatially altered, in consequence
of jts having beeu raised, and that the evidéuce shows that
no injary had beeu caused to plaintiff's honse by the raising
of the wall.

I agrez with the Lower Court. I think the evidence
clearly shows that u very snbstantial alteration has been
made in the wall, ot which the plaintiff and defendants are
teuants in common, without the consent of the plaintiff to
the ulteration; tha, in consequence of the alteration,the raiu’
from defendnnt’s honse descends upon the beams, &c., of
plaintitf's verandah,and that thus these beams are damaged
and loss is occasioned to the plaintiff. It is admitted by the
défendant that the wall has been raised by him, and -
think that the evideuce addaced by plaintiff clearly shows
that he (plaiutiff) has sustaived consequent injary.

I thereflore adjndge and decree that the defendants do
restore the wall to the height at which it stood before it was
lutely raised, and shat he do remove the® four beams which
he has placed thereon as meutioned in the plaint, and I far-
ther adjndge that defendadts do pay the proportionate
costs of pluiutiff both iu the Lower Court aud on appesdy
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» od : T 1871
The defeudants prefevred a special appeal om the Fibruary 8.
groupd— T8 A No. 392

st the facts fornd by the Civil Jndge did not con-— L0
stitnte any legal injury uor warcunt the deeree given by
him.

Mayme, for the speciak appellants, the defepdants.
The Adeocate General and Craig, for the special res-
pordent, the plaintifl.

The following judgment was delivered by

Howroway, Actina C. J. :—In this case the snit was
eriginally brought alleging that the wall in.guestion beloug-
ed to the plaiuciff, and that the alteration of it by the de-
fendant waa therefore wrongful: The final decision was
shat the plaintifi'and defendunr were joint tenantd of the:
wall, bat on the gronad thav through the alteration - raiw
water has been throwu upon the plaintiff’s verandah; so as-to.
dumage the bamboos, and that such damage is Hnerefore A
injary, the removal of she addition to the house was.
ordered. Stedman v. Smith (8 . & B, 1); was a case of
onster, and has no bearing npow the rehef flually given in
this cuse.

There is a finding that the-change in the character of
the wall has produced damage. Penruddock's Case(a), refer-
red to in the argnment, was a case of eaves over-haugiog &
neighbonr’s hoase, bnt [ do not naderstand this to be found
in the present case. After sowe hesitation, I have come to.
the conclnsion that we must take the finding to be that the-
alteration has created = stillicidinm,” where it did not exist
before; or has rendered more burdensome an existent ** servitus.
stillicidii.” Roman Law remedied this injary by the “actio
aqnae pluvine arcendee,” and it is also held to he an injary
by Boglish law (Battishill v. Reed, 18 C. Bi, 696, in which
all the cases are referred-to ). This case is important ss
showing the measare of damages, and the extent of the
eommoun law remedy in gach cases. The test is what amount
of da.ma.ges will indpce the defendant to-abate the nnisance.
The exteat Of the possible remedy at common law is re-

fa) 5 Rep. 101a.
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(1871, peated actions on the case, the old  snits  baused apon the

' 8 . 1
%{r{?’;ng[ Roman luw having disappeared.
_of Wi0.

That disappearance is not to be lamented. The Roman
character was one of disciplined egotism, and the stern logie
of the law kuew of no principle upon which a man  shounld
abundon any portion of bis abstract rights on acconnt of
other men.” The indiscriminate adoption of Roman doctrines
is not the road to the improvement ot the science of law,
although the ouly one which the most advanced advoentes of
immeeMeuh in Bogland seem to have devised. Lu is well
that the evil of the present state of things is beginning to
be recognized, lameuntulde that the real remedy should be so
little noderstood. Those who know that law' best aud can
appreciate its marvellous qualities have also best gnaged itg
defects glhering. Geist. des . Rechts. L, 312—40 and - § I).
A rule is not necessarily a fit rale for adoption, becanse it ia
one of Romaun law. v this particular case a better one is
derivable from the decisions of some of our ows Conrte,
That Searcely any cuse ocenrs which does not contradice
or expluin some other, arises from the Eoglish being a law
of propesitions aud vot of principles.

The retedy here given could only have heen obtained
in equity by iujunction, and a very ewinent judge has very
recently luid down the priuciples on which it shonld be
granted. (1) Material injary to a clear legnl right. (2)
Damages not a sufficient compeusation. (Stuight v. Bura,
V. L. R., Ch. Ap., 163.) Now it seems to me impossible to
say that either of these propositions is fonud te be tene, and
certainly not the fatter of them. It wonld be a very danger-
ous extension of the principle on which sach relief oughs
™ be given to hold that every trifling excess in the exer-
cise of a servitude should justify the pualling down of the
building creating the excess. [am of opinion that, in the
present case, the damages should be assessed and awarded,
and the injunction to remove the roof of the house aund
redace the wall, be made conditional npoh the defendant not
removing the canse of the nnisunce o the satisfaction of
the Conrt within two mouths. [t.is gnite poa.-u.me. that a
gutter will effectull that is needed, but the plainiiff wil
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certninly have every protection which whe Conrt shonld Febf-f:/:‘;/ a
grant if the injauction is granted on these terms, uudlcom-Tm“,
pensation given for the damage which bas already aceriied. - of 1870
The defendunt, too, mast be cureful not to trifle with the
order of the Court. The defendant should pay the costs.
KinoEsLEY, J: :—1 coucnr in the decisiou of the Aet-

ing Cuief Justice upon the case before us.

APPELLATE JurispicrionN (a)

Special Appeal No. 249 of 1870.
SuUNGUNY MENON and another...... Speetal Appeliants.
Kacanpvrny Vana Nameo.o....... Snecial Lespoudent.

Suit brought by plaintiff againat the fisst three defendants as
hia tennts va kanom, and tha 4th, the repreasutative of a rival jeumi,
t obtuin a decluration of titl: as jenmi.  Plainiff had  previously
sudd the first thres defendants to establish the relation of jenmiaund
kinomkar and to recover the land. He failed wnd then brought the
present suit.

H.ld, that this was acase of the employment of the device of a
suit for u declaration of title iv order to get back land by s crooked
and notlegal process after failure to recover by proper legil meaps.
Ths inteutivon being to cut off the defendants (ths tenants) frowf Ahe
plea of res judicata.

The Court which had a discretion ag to whether such 41 suit
shoulid be permitted, ouglhit at vnce to have said that it should not.

Where there are no interest to be protected, there is no foundation
for a suit for a declaratury decree.

HIS was a Special Appesl against the decision of C. R. o0,

No. 69 of 1869, reversing th 2 Decree of the Court of the Prin- 5. 4. No. 249
cipal Sadr Amin of Calicut in Original Suit No. 1 of 1868. AL
Plaintiff sned to establish his jenm right over certain
property. 1st and 2ud defendauts allowed the suit to
proceed . ex-parte.
The 3rd defendant pleaded that the land was the jenm
“of the Cochin Punddram. The 4th defendant, the Dewan
of the Punddram, represented his cirear to be the jenwi, and
pleaded that plaintiff wus estopped, having already nusuc-
cessfully sued 1st to 3rd defendants on an alleged kanom
sxid to have been granted by his predecessor.
. Original  Suit &No. 134 of 1865 (exhibit A) was
institnted in the Temelprom Muosil’'s Conrt by present
plaintiff, agMinst defendants to 3, for recovery of a portion
of the lands now in dispute with arrears of uet rens, on the
(a) Present : Holloway, Ag..C. J. and Innss, J.





