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Action for mali jous prosecntion. The defendnnt lhd charzed
the piaint:ff with chea 1ag by personvios in falsely wvretending that
his (plain:iff’<) wife bal brea delive i of o som. and procuring a child
and pussing him off w4 th- 850 80 born  Th- case Wi dizmisyed by
the Migistrue, ani tae paiantiit  bronght the present suit  The de-
fandam alleg ! ressonnbe and poobabl: caise and the awence of
malice. Tue Civil Jadze awurded Re 50,000 damagen to the p'aintiff.
Upon appeily it was conbonded thar the charze wis  unot malicions,
thoagn the fag's m:on which i+ wis bagd wer: allow=] to be false.
Hold, thvat tins dependde d ap o theqiestion of -he abeenes of reason-
able and probabla cans,an !t in ¢is of the abgence, upon the cogeney
of the inference derivable from it. The t 8t which has  received the
most apprbation is  vartly  abstreet and  partly  conerete, Wasic
re:sonasle an il protable ciuse for any -h-u re-t man 2 Was itso ¢ the
maker of the “h.rzs ? Upwn to- fa-ts of this cass, flell, that if de-
fenians conduct was were neclig ve~ it w:s  “ dissolura negligenti?,
That the fac's aiieged in su.apars u! th ¢harze we'e su h as, if Lelivved
_at all, could enly b believed and asteld u; vou throagh sueh noghgeme tuat
the inference of malice was iresistible.

In asuit for malicims prowecation, the exp=nse of counsel is not a
prop:r elenrent iu the calculation of damages awardable 10 s saccesstul
plaintiff.

The damages were reduced to Rs. 10,000.

HIS was a Regular Appeal against the decision of J. G, 1871'
Thompsoun, the Civil Judge of Vizagapatam, in Origi-_ de‘ary 13.

" nal Sait No. 19 of 1866. J:le:l(?.o

The suit was brought to recover Rapees 50,000 as da-
mages for malicious prosecation.

The plaintiff married the daaghter of one Jugga Réa,
a divided step-brother of the defendant ; and av the time of
such marriage, he executed a docnment, whereby he agreed
that in the event of there beiug no issae of the marriage, his
wife shonld adopt a son.

Jagga Rda died on the 3lst day of Jaonary 1856,
Jeaving his widow and his danghter, the wife of the plaiotiff,
his sole heirs and legal representatives ; and thereupon - his
sajd widow succeeded to a life-interest in his property.

The widow diedeon the 3lst day of July 1864, and
thereupon tne plaintiffs wife Bucceeded as heir to the
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$71. property of the said Jagga Rén, and a certificate of heir-

wary 13.

LI Ou the 4th day of February 1866, the plaintiff'e wife
was delivered of & son.

-ship was lssud to her.

On the 13th day of April, the defendant charged the
plamtiff with cheating by personation in falsely pretending
that his wife had been preguant and delivered of a son on
the 4th February 1866, and procaring a child awud passing
him off as the son s0 born.

This charge was dismissed by the Magistrate, and there-
npon plaintiff brought the present soit.

The defendant, answered admitting that he charged
the plaintiff before the Magistrate as in the plaint alleged,
in that he had procured a child born of other persons and
had pat it forward as the child to which he alleged his wife
hiad given birth. Bat that charge was made in good faith
from information defendant had received, and which defend-
ant believed to be troe, and defendant snbmitted that he
had réasonable and probable canse—that he would be heir
and entitled to succeed to the property of the said G. Jagga
Rén, come to the possession of plaintiff's wife, in case she
shonld die without male issne of her body. The charge made
against the plaintiff, therefore, in the magistrate’s Court, was
preferred in good faith, and for the purpose of protecting.
the honor of defendant’s caste and family, and his reversion-
ary right to a large property.

The defendant farther snbmitted that he had in-
stitated a suit in the Civil Court for the pnrpos€ of ob-
taining a decree declaratory of his reversionary right to
the property so come to the possession of the plaintiffe
wife.

The Civil Jndge decided that the charge was made
falsely, maliciously, and withonv reasonable and probable

cause ; and he awarded Rupees 50,000 to plaiutiff as da-
mages.

The defendant appealed to the High Court on the
groonds, amongst others—

That there was no valil judgment delivered by the
Civil Conrt.
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That the damages were excessive.

That there was uo evidence of malice, aud ample evi-
dence of reasonible and probable canse.

The Advocate General, Miller, Scharlieb avd Sloan,
for the appellant, the defeadanr.

Mayne, for the vespondeut, the plaiutifl.

The Court delivered the followiug judgmept : —

Horwoway, Acring C. J. :—The first objection mada
was that the decree is a unallity, because a written judgment
and the decree were not coutemporaueons. So far as we
cab see, this objection applies rather to the declaration suit
from which there is no appeal, than to this. Here, a short
Jndgwment referring to the result of that smt, is contained in
the record. Even if applicable, it is, however, au error of pro-
cedare, resultiog from the practice of shors haod, not affect-
ing the merits, aud such an objection therefore as we are
boand to disregard.

My observations are muach shortened by the prudent
admission of the Advocate-General, that the facts apon
which the prosecntion was based are altogether false.
‘They are proved so by the jndgment of a competent Conrt
against which no appeal has bheen ventured. The pillows,
the painful disease, the barrenness, the supposition, are all
false.

The charge was false, was it also malicions ? This de-
pends upou the question of the absence of reasonable and
probable cause, and, in case of the absence, upon the cogency
of the inference derivable from it. Lister v. Prettyman
(IV. L. R. H. L, 521) in an example of the curious state of
the English law opon this matter. The test which has
received the most approbation is partly abstract and partly
concrete. Was it reasonable and probable cause for any
discreet man ? Was it so to the muaker of the charge ? Now
the foisting of a Mussalman’s bastard by an outcaste into a
man’s family ig ‘almost incredible. The story absolately
proved false was, on its face, to the last degree, improbable.

It ™ unnecessary to consjder the evidence of Andrews
-and Cox, because this was matter snbsequent. We havs
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only another iustanes in this case of the extreme distrost
v, g With which opinion evildence should be received. The most
CI870.  honest, man mannges to see what he thinks that he shall

see, and the alleged capabilities of the chill at the first

examinating are greater thau it possessed months afterwards,
The woman was vonng, nud. nuless the barcenness was trae,
need not dgspair of issue. Farther, she might have adopted.
It is o story proved to be false, and it is wo the last decree
nnprobable.

Then with respect to the belief by the defendant—a
near relative of plaiutiff throngh the lady whose imagioary
infirmities were its main basis,

He 1akes the advice of connsel as to the large sum of
woney, aboat &30,000, which he bLelieves dependent npoa
this lady not having issne.  He neither by himself nor his
female relatives takes axingle step to asceriuin the firmness
of the gronnd upon which he is to drag his own relative a8
a criminal before a Vagistrate, nnd make the infirmities of
a worman, his own near relative, the sport of nauseons curio-
sity. I can eutentain no dooht that, if his conduct was
mere pegligence 15 was * dissolnia negligentin.”  Then, as
throwing light upou the qnesiion of damages, and npon the
motives by which he was actuated. it is impossible not” to
regard his subsequent condnet.  He ecarries an a snit in
which, as is nsual in snch cases, we huve the whole * posse
comitatns” of infamy, the disearded chamber maid and her
evidence as to the pillows, the servants who kuew of the ime
portation of the bastard and the sprinkling  of hlood to
simalate delivery, the manifestly fulse sory of ostentations
publishing of the-intent to get. a child into the family, the
allegation of & disense wnich rende el preguancy impossible, |
althongh she was actually preguant, aud had to his know-
ledge been so before.  This he certainly did not believe
himself. I can euterrain  no doubt that this mon-
strons series of fictions, if believed at all, could only be
believed aud acted upon throngh sach negligeuce that the
inference of malice is irresistable. Asto the damages—if the
greatuess of the ethical wrong were the oiily element uposn
which they were to be culenlated, and if punishment wese
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the sole aim, I shonld not in the position of the parties con- 1871,

. . Februgry 18.
sider shem excessive. The wonud of the slauderons tongne 4 4 Ny 99 =
is often deeper and more malignant than that of the sword, of 1876
but Courts of Justice cauuot act npon this, trath shough it
be. If the Civil Judge had pat his judgment apon the ex-
tent of the injﬁry aud the wealth of the defendant, I shounld
still, perhaps, have thought the damuges excessive, bnt I
cannot allow the expenses of connsel to be a proper element
in the calcalation. There should, however, be exemplary
damages. In its inception, in its progress, aud in its details,
it is a8 bad a case as it is possible to conceive. In view,how-
ever, of all the considerations which should, in our opinion,

.influence us,we have reduced the damages to Rupees 10,000.

I bave not gone minntely into the whole of the evi-
ﬂince,becane in the state of the case it seemed uunecessa.ryg
but, of coarse, I reserve my right, in accordance with the
rules of the Jndicial Committee, of doing so, shoald this case
be carried beyoud this Court. The appeal must be disiss-
ed with costs.

Inngs, J.—I coucnr in dismissing this appeal, with a
modification as to the amonut. of damages. 1 eutertain no
doubt that the mass of evidence bronght forward to prove
the spuriensness of the child by showing overtures and other
endeavonrs made to obtain possessiou of children, a feigned
pregnaocy and a feigned delivéry, was entirely false. Nei-

___ther Narsing Ran, nor his wife, had the smallest interest in
l;‘cting iu the manuner they were charged with doing, aud it
is wbsurd %o snppose that, without the most overwhelming
lsecéusity, they wonld have attempted to pass off a bastard
Mussalman boy as their own son. And this opinion is far-*
ther confirmed, if confirmation were reqnired, by the coun-
duct of the case in appeal. Four it was wimost conceded tha
the evidence was false, and that the appellant’s case mast
rest npon his means of showiug shat he had reasovable
gronad for believing the trath of the evidence.

The sabseqnent pregnancies and birth of children sho~

clearly that the wife could not bave been labourivg nader
Vi—12
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the ahsolate incapacity for conception which the evidence

for this defendant endeavonred to extablish, and that thix

evidence was not the rasult of mere iguorauce, bat was abso-
fately and wilfally false, is shown by the medical evidence
to the miscarriages which took place atthe very sume ;‘leriod
a9 the evidence of the witnesses is directed to. Tn regard to
the evidegce of the two Medical Officers and Mr. Curmichael
us to their observations of the child ub the time of the com-
plaint before the Magistrate,the tendency of it, if accurate, is
undoubtedly to show that the child must have been  consi-
derably older than ite alleged age, and so to support the
allegation of its spurivusness ; but that those observations
must, huve been inaccnrate seems to be clearly established
by the subzequent observations of Medical men as to the
size and strength of the child ; and us the trath of the evi-
dence to the spurionsness of the child is no longer attempts
ed to be insisted npon, this evidence would only be of im-~
portance iu 80 far as it teaded to show that defeudant had
grownds for belief in the truth of the charge. Bur, in’facr,;,
it has no such tendency because observations of this kind
lormed uo part of the basie of ivformasion npou which defen-
daut is said to have acted. It is coutrary to reason . to sup-
pose that all she evidence for defendant (appellant) to what
sook place prior to the birth of the child, if fulse, could have
had auy other promoter than the defendant himseif, . whe
was the only person iuterested in obtaining it. To come to
auy other conclusion wonld be tosuppose that these false
wituesses, withont any particular motive except the pleaf
snre of perjnring shemselves, came forward spontaneously

.and indepeudently of each other to speak to facts, which,

swhen pot togesher,present all she features of an elaborately
planned scheme for bringing disgrace ou the family of the
respoudent. The prosecution was, etaphatically, a malicioos
prosecation, and the charges have beea persistently main-
tained, bat I think 50,000 Rupees an excessive usmonnt of
damages, and we have agreed on 10,000 Rapees as snfficiens.

With this modification the appegl will be dismissed,
aud with costa.





