V. EVITAPPA against K. SOMANNA,

APPELLATE JURISDICTION (a)
Referrved Case No. 67 of 1870.
V. Krtrarpa against K. SosaNNaA and 3 others.

In a suit by the plaintiff' to recover money lent more than thres
Yeara before suit, the pluintiff slleged an express verbal promise by the
debtor to pay the smount swed for made upon & settlement of
ucoounts.

Held, by Horreway and KinpersLEY, JJ.—That a werbal promise
was not sufficient to prevent the applicationof the Act of Limitation.

.. Per K1npERSLEY, J.—If the debtor and creditor enter into a new
contract, the debter promising to pay a barred debt, that would seem
to be a new causa of action, and it is doubtfil whather it was the in-

tention of the Limitdtion Act to insist that the new promise should bes-

in writing.

THE following was a case referred for the opinion.of the

5l

1871.

High € ourc by C. V. Chenogulva Row, the District J’am,.y 9

Munsnfof Bimlipataw, in Suit No. 64 of 1870 :—

This is an action ot debt. The plaint alleges that one
Sannayasi, father to the first and second defendaats, had, on
three different occasions, between the 9th October 1865 and
4th Janoary 1866, horrowed snms of mouey from the plaio-
tiff, amountiog in all to Rapees 99-8-0 at 18 per cent. in-
terest, and that the third defendant had been surety for
the same. On the 1Sth May 1867, the obligee having

delivered a garce of paddy valaed at 70 Rapees, a balance of

Ropees 29-8-0 was struck against him on acconnt of the
prineipal. The eriginal obligee has-since died, leaving some
property, which the first and second defendants and foanrth
defendant, who is a partner in caltivation with the two. for-
mer, have taken possession of. The plaintiff therefore
seeks to recover from all the defendants the balance still.dae
to him, viz. Rapees 60 as follows :—

) BS. A. R.

Amonnt lent on the 5th Oect. 1865.... 50 0. 0
- 4th Nov. .. ... 24 0 O

" 4th Jao. 1866... 26 0 O

—_ 99 8 0
Interest oa the above snms from

their respective dates np. to

18th May 1867 at 18 per

cent. per afaam ... ... .. ... 2610

Total... ... ... 126.9 0
(o) Presont : ﬁollb\yay aud Kindersley,. JJ..

R.C. No.o7
of 1870.
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Dednet

Value of one garee of p:uid_v de-,
. hivered by the originudobliges
on the I8th May 1867 ... ... ... ... 7D 0D

HWIRUNY
Iuterest, on Rupees  28-83.0
breing halance on acconnt of
priveipal, from the 18tk May
1867 1o I5th February 1870 .
Wl 18 per cent. per aublimg. .o .ee .. 1410
69100

Amonnt foregone by plaintift ... ... ... 9100
Balance claimed... ... 60 0 0

The plaint was presented on the 16th February 1870,

The defenlants, among other things, pleaded rhe Lnw of
Limitation, and stated that ander Section 4,Ac¢t X1V of 1839,
an acknowledgment. of debt shionld have been in writing to
give a new period of limitation ; that in the absence of such
avkuowledgment the limitation shoald be considered to run
frow she time when the original debr became due ; that
Clanse U, Section 1 of the Limitation Act, is applicable to the
present cuse 5 and that, as the three yeuars time allowed by
that clanse had elupsed before the date of plaiut, t.he plulu-
tiff's cluim was burced.

[t has been argned for pluintift that in the present
case, the origiual obligee had, when the balnnce was  struck
agpinst him ou the 18th May 1567 ., both acknowledged the
debt and promised to pay it ; thu.b. as Section 4 of the Limi-
tation Act does not vequire a promise, but an ackunowledy-
ment, 1o be in writing, the verhal promisé made on the 18th
May 1867 constitnted a new contract, for which pile, money .
then due was the cousideration ; thut the plaintiff had a
fresh time of three yeurs from that datv,,zu.ul that the plaing
was put in withio ler. times  In support of this® the plain-
til"wVakil rplied up)u a decision of the Jatitial Commis-
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sioner of Mysore in Referved Case No. 2 of 1569, veported at 187

page 181 of the Madvas Jurist, Volume 1. Tﬁ%
The defendants, on the other hand, ple:u{m], that f()————gf—\ifji—f

ncknowledee a anbisting debs nud to promise 1o pay i oare

virbnally the same. and that the wonrd promise was introdue

ed by plniu'niﬂ' merely o evale the regnivements of  Sec-

tion 4.

[ ]

The point for determinarion therefore iz, whether a
verbal promise by an obligee 1 pay an existing debt - wonld
eonstitute a new contract, so as to give the oblicar a new
period of lmitation amder Acs X1V o8 1839 from the date of

tiig promise,

Ax the question is of importanes, and one likely ta he
frequently raised, and as grens donhis nre wir.ertninwl‘re;:;uﬂ-
ing it, I beg to snbmit it for the decision of the Hiuh

Junrt.

The following is my own view of the matter : —

Thé Indian Limiration Act does not provide fon any
other mode of revival of righnto sne in cases of legney or
debt than that luit down in Section 4 of that Act, and the
following extract from the decision of the High  Conrt in
Khavajah Mekammad Januln s, Venkataroyer and another,
High Court Reports, Vol. Il, page 81, may, I think, be con-
snlted here with advantage. It runsthns : “Now the 4th Sec-
tion of the Act provides expressly for the acknowledgment of
debts that wonld otherwise be barred, and it gives to n writtten
acknowledgmens all the effeet of a new promise giving rise
to a tresh eanxe of snit. The rensonable constroction of shis
Section, we think, ia that a written acknowledvment alone
was intended to have that effect, and that impliedly a new
period of limitation ix exclade:d in any other case.” The coge
of Ram Narain Chondry v. Bhagwem Jogey (Thomsoun's Law
of Limitation, Edition 1866, pp. 54.5) is exactly in peins,
There * the plaintiff lent money to the defendant withont
-receiving any written docnment. Payments were made to
the defendant frou? time to time which were deducted from
the acconot, and a Jnlance against him was eventnally
steack in hi!presfence which he ofally promised to pay to
the plaiutiff, wrth interest. More thauthree years after date
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of the original loan, bint, within three years from the date
of the alleged adjnstment. and oral promise, the plaintiff
sned the defendant for the balance of the money lens withy
interest. Defendant pleaded limitasion. denyiug at the same
time that he owed any halance, or shat he ever adjusted
acconnts as stated in the plaint. It was held by the Lower
Conrt, and on reference by the High Coart (Calentta) that.

_the case beitg a suit to recover money lent fell to be disposed’

of under this Clunse (9 of Section 1), and that when there
72 no written and sigued acknowledgment as provided by
Section 4 of this Act, the mere fact of payment having been
made on acconnt does not keep alive the claim so as to
enahle the creditor to bring an action after three years from
the time when the debt hacame due. ” Part payment and a
verbal promise to_pay were hoth dnly asserted in this case,
bat neither the Inwer Conrt nor the High Court have taken
any notice of the assertion of the “ promise to pay,” and
considered the case to be fully governed by Section 4 of
the Act. That shows that a verbal promise to pay an exist-
ing debt does pot take the case ont of the Statnte.

On the other haud the decision of the Judicial Commis-
sioner of Mysore, above referred to, clearly recognizes a differ-
ence nnder the Indian Limitation Act between a promise to
pay and an acknowledgment, and rales that the plaiotiff
may sue apon a verbal promise made in consideration of
the barred claim if that promise was made within the
period of limitation. That a promise to pay is distinct
from acknowledgment under the English Law of Limitatiow
is a known thing, and the following extract from the jodg-
ment of the Privy Conuncil reported at pages 335 and 336,
Madras Jurist. Volume IV, supports this view. [t rons
thas : * The anthorities which have beeun relied on in order
to show that there has not been a sufficient acknowledgment
within the period of limitation in the present case were
cases of actions on promises decided on the Statntes of 21
James I'and 9 Geo. IV, Cap. 14. The principle of these deci-
sions is not applicable to a-case like the present. They depend
not upon the effect of an exception in the Statute, but upon
the principles of the Comnfon law with respect #o the cause
of action. The issne foined wade it/ipcambent on the plain-
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tiff to prove a promise mnde within six years. and such as

to agree with that laid dowsy in the declaration. In such =

cases nckuowledgments, whether by words or acts, are of
no avail, save 8o far ax they sustain thé promise alleged,
there is no exception within which they come, and these
cases are to be regarded simply as actions bronght on pro-

mises made within six years. But the cases in which ac-
" knowledgments are operative by way of exceptien are of a
. differeot character. [n these the action must be maintaived
on the original secnrity, aud an ackoowledgmeut within the
prescribed period of limitation shows that the obligation was
theu enbsisting and unsatisfied, and a prowmise to pay is ie-
gmived.”

Moreover, it is helieved that the Legislatnre when
framing the Indian Law of Limitation had before them the
9th George 1V,Chap. XIV,which was extended to.the Terri-
tories of the East India Company by Act XIV of 1840, and
all the other English Statutes on Limitation. The words
* acknowledgment and promise to pay” are coustautly, met
with in these Statutes, and yet the Legirlatnre retrained
from using the phrase “promise to pay” in Section 4 of the
Indian Act. [t may be, therefore, waintaived that they
have purposely left the phrase ont, and thas a promise to
psy is not covered by Section 4.

I am, however, of a different opiniou. In the 9th Geo.
1V, Chap. XIV Section I, it was provided that “in actions of
debt or upon the case grounded upon any simple contraet,
no ackuowledgment or promise by words only shall be
deemed sufficient evidence of a new or continuing contract
whereby to take any case out of the operation of the said
evactments or either of them, or to deprive any party of thg
benefit thereof,nuless snch acknowledgment. or promise shall
he made or contained by or in some writing to be signed
by the party chargeable thereby.” Having this enactment
before them for their guidance, and cousidering as they did
that an acknowledgment of debt which nnder the old In-
dian Law of Limitation was not necessarily tobe in writing,
shonld for the futfre be in writinge it is im possible to believe
that the Legislature would bave thounght it safe to exempt
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promises to puy ol debis from the necessity of being  writ.-

——tens [eomay be gqnestoned then, why did they not introduce

the wards “promise 1o pay’ into Section 4 7 The answer is,
that written promise wonld  not be more usefiil than a
writfvn.'_:n'kmm'lwft_:mvur.nmi vhat the lntier would  be fuite
sufiicient for all the purposes of the Limitation Lnw, for it
ix provided i Section 4 that o new  period of  limitation
aceording to the uature of the origina]l Hability  shonld be
computed from date of a written acknowledgment. Besides,
Hoa verbal promise o pay an old debt shonld be considered
as consbiititing o new  contraet, and seeing  how prone  the
people are to perjury, rights to sne for barred claims can be
revived at any time and the object of the Limitation Aect
wiil be quite defeated.

Under these cirenmstanzes 1 would decide the question
against the piaintiff

No Conusel were instroeted.
The Conrt delivered she following Jndgments : —

Novrroway, J.—1 am of opivion that this action for
money lent is clearly bharred.  The snit is for money leut
and the periods applicable are shose of 9th and T0th  clunses,

Section IV prescribes the ouly mode of extending the
peviod.  This new  law  had 1o operate upon clanse 4th,
Section XVIIL Regulation IL of 1802, and has desiguedly
omitted promise to pay and substitnted u written  acknow-
ledgment.  The promise o pay might be pertectly good
evidence of au ackuowledgment sufficient  to satisfy the ex-
ceptiou if'it had  beey in writing, bat io my judgment no
verbal promise could have any eifect whatever,

Lv bias been decided that  part payment is not  enongh,
hecanse the pronsise implied is not in writing, vet prohises
implied, wheu once the implication has been made,can have
no different effect from express promises. 1 do not  wish to
say anything of the gronuds opon which it is satd  that the
new promise is a new cause ot action. To assame that, here,
would be inconsistent with the provision that the ackuow-
ledgment is to give a new period iu gecordance with the
original liabilivy,whereas the neriod wonlf’be, igthe acknow-
edgment gave a uew vause of action, the same in ull cases,
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It seems to me that the construction proposed is incon- 1871.
sistent with the words and the object of the Statute. In %
sabstitutisg a new mode of revival for that contained in the _ of 1870.
old Regulations, it distinetly narrows the mode to a written
acknowledgment. I would say that the suit was clearly
barred.

KinpERSLEY, J.—I understand the question put by
the Muunsif to be « whether a verbal promise to pay an
*existing debt wonld constitnte a new contract soas to give
“the obligor a new period of limitation.” The present snit
being brought npon the old debt, Iagree with Mr. Juostice
Holloway that the promise (not being an acknowledgment
in writing) would vot extend the period. In England it has
been repeatedly held that a barred claim may be a good
consideration for a promise, and if debtor and creditor deli-
berately enter into a new contract, the debtor promising to
pay a barred debt, that wonld seem to be a new canse of
action,and I am not sure whether it wasthe intention of the
Limitation Act to insist that snch new promise shonld’be in
writing. The question, however, does not seem to arise ont
of the present case, in which the claim was based, not on the
new promise, but on the old debt.





