MADBRAS HI1GHE CoURT REPOILIS.

AVPELLATE JURISDICTION  («)
Heferred Case No. 62 o7 1870,
8. Mooxtareain ugainst V. VENCATARAYADOO.

An anspproprinted paymentis t» be applied to the earliest debt,
althungh the debt is barred by the Act of Limitation, where the facie
do not aise auy question which mightaffect such prinvity.

;l;:) . HIS was @ case referred for the opinion of the High
TNeue T Cones by A R. Viewawmy Iyer, the District Muoasif
I o Tripntry. tn Suit No. 446 of 1870.

Tue case stated was as Jollows;—

lu this caxe = guession “arises of appropriation of an
amonat paid o liguidation of the debts which the pluintiff
awed to defendaut, generally, neither party  having appro-
priated the sum ro any particular demand.

The present defendant sned the plaintif in Sait
Nn. 405 of 1870 for the recovery of a sum due nndera bond;
and he was met by the plea that by a general paywment, not
ouly the bond shen sued on bat ull demands which the
defendaut, had were satisfisd.  In the trial of that case the
payment was found as a fuct, but the plea of satisfaction by
that paymeut of all demands was negatived. [ accordingly
gave Judgment in favor of the presens defendaunt on the
bond he then sned upon, leaving the questiou of approprias
tion of the payment admitted nudetermined.

In the present action the plaintiff claims to recover
back the sum origivally paid by him, alleging that at the time
of payment no item was legally dne, except that for which
the defendant has obtained a judgment in Sniv No. 405 of
1870. The defendant pleaded that at the time of payment
there were three items of debt, viz. one for 100 Rupees
dne from 10th January 1867, another for a small sum due

from L1th January 1867, and o third of a later date for
which the Snit No. 405 was bronght. That the money
admirted to have been paid was.expressly appropriated to
the first iten by the plaintiff. The payment in question
was made o 10th  Jnne 1870, that is to say, more than
thres years z&fter the first item becawe dyg.

(@) Pris:ut: Hollo% .y, Acting €. J. und loneseJ.



S. MOONEAPPAH againslt v. VENCATARAYDOO.

The express appropriation by the plaintiff of the pay-
ment havieg been vegatived iu the former suit, the defend-
ant was not at liberty to re-open that question ; and the
item in gnestiou stands to this day unappropriated in the
defendant’s nccounts.  For the purpose ot determining this
uclion, the payment must be taken to be nnappropriated by
either party.

It was tound  also that the defendant's §rst claim 18
genuine. '
"~ Upon these facts I decided that the payment in ques-
tign onght, iu the abseuce of uppropriation by either party,
to be appropriated towards the liguidation of the earliest of
the items, viz. the defendant’s first claim for 100 Rupees,
which arose on the 10th January 1867, subject to the opi-
nion of the High Court.

The question submitted for the consideration of the
High Court, is, whether according to law, the Court has
power to appropriate the payrent made generally to an
item, whiclt, at the time of payment, is not enforcible ina
Cours of law, it being barred by the Law of Limitation.

Sash an appropriation as that nnder . consideration in
this case, when actually made by the creditor, has been np-
held. The debt, though its recovery by a snit is barred, is
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still owing, and the Conrt ia appropriating the item, as has.

been done, is doing what the parties are in conscience bound
to do, and, in sy humble opinion, does not contravene the
provisions of the written law. ’

No Counsel were instracted.

The Conrt delivered the following

JupeMeNnt :—The simple qnestion is to what debt an
nnappropriated paymeut is to be applied ?

The answer is to the earliest debt.

There is uo questiou here of fucts which wight a?‘ect

sach priority.
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