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complying with the terms of the requisition, he do suffer

" . . . . g .
4w, simple imprisonmeat for that period.

of 1870.

70.
nber 7.

The Section of the Criminal Procedpre Code under
which this sentence was passed does not aathorize or cou-
teraplate the imposition of a term of iImprisonment in  de-
fault of compliance with the order to enter into a recogui-
zuuce to keepehe peace, nor is there any provision in the
Chapter to which the Section belongs for providing for ira-
prisonment to enforce compliance with an order under Sec-
tion 280 to enter into such a recognizance. The application
of Section 288 is clearly limited to proceedings taken under
Section 282. That portion of the Session Judge's seutence,
therefore.which provides a period of imprisonment iu defanly
of the prisoner’s entering iuto a formul engagement to keep
the peace mnst be sct aside.

APPELLATE JURISDIC110Y. (@)

Leguler Appeal No. 68 of 1870.
IBRAHIM SAIB....cooviviinnnnnnnnne. dppellant.
Muxt Mir UpIN Sais............... Respondent.

The Mahomedan aoctrine of pre-emption is not law in this Pre-
sidency.

MHIS was a Regnlar Appeal against the decree of C. G.
Plomer, the Acting Civil Judge of Chittoor, in Origi-

"No. 68 wal Sait No. 24 of 1868.

1870.

This was a sait by plaintiff to enforce his right of pre-
emption to 14§ cawnieg of punjuh laud  with a hnt, well,

trees. and other things attuched thereto, aud Rupees 50
dagages.

The plaint set forth that the above property helonged
to one Narayana Chetty, who sold it to 1st defeudant for
Rapees 1,000 and executed a deed of sale on November 4th,
1867 ; that the plaiatilt, wno owns the land adjourping the

sald property had, under the Mahomedan law, the right of
L]

{2) Present « Hollowar, Acling €. J, and Innes, J.
) :
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pre-emption ; that immediately oo hearing ot the abovesale w:;l(:r 1
he declared his intention of becoming the pnrchager, and-—r—v——@‘
made the necessary affirmvation by witnesses in the presence ___of 18:0.
of 18t defendant ; that the 2ud defeudant was made a party
to the suit, as he was in possession of the property.
The 1st defendant put in & written statement, in which
he contendey that the plaintiff’s claim founded oo the alleg-
ed right. of pre-emption was iavalid, inasmuach” as the seller
ot the property was a Hinda, and therefore the Mahomedan.
Jaw was not applicable to the suit ; that the plammﬁ' had
waived hig right of pre-emption when the property was
purchased by the seller in 1862 ; that the plaintift did not
give notice to the 1st defendant ot his intention to parchase
the property as set forth in the plaior ; and that he made
po objection to the sale of the prcperty to 1st defendant.
The 2nd defendant’s name was subsequently, by consent
of both parties, strack off the record.
The following issnes were settled : —
1. Whether, as affirmed by plaintiff and denied by
defendant, the Mahomedan law is applieable to this case ?
II. Whether, as affirmed by plaintiff and denied by de-
fendant, the plaintiff has takeun the preliminary. steps to esta-
blish his right by pre-emution.
III. Whether plaintiff is entitled to the damages claim-
ed by him, and to what amonnt ?
The following was the jndgment of the Civil Jundge :—
The first and principal point to be determined. is that
involved in the first issne.
1 will briefly allude to-the facts of the case, and then
give my opinion oo the gnestion. of law: raised in the 1st issue.

The garden, which.is the subject of the present snit,
was sold by one Narayana Chetty to the lst detendant, and
" a deed of sale execused by the former in favor of the latter
dated the 4th November 1867, The garden. was then in
possession of one Mahomed Alli Saib, who had rested the
garden from Narayana Chetty.

This man%ef’zgcd to give wp the possession of the gar-
den, ¢a the grounds that Narayana Chetty had agreed to
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gell the gavden to him at whatever price any one else might,
offer for it, and that he was ready to pay the price for which
the garden had been sold to Ist defendant.

The 1st defendant then bronght a suit in this Court
against Mahomed Alli Saib and Narayana Chetty to confirm
bis purchase and to recover possession of the property.

This snit was finally decided in favor of Ist defendant
on the st March 1870,

While thie above snit was pending, the plaintiff filed
the present snit to enforee bis right of pre-emption, he beiug
the admitted owner of the adjoining property.

The first question to be determined then is, can the Ma-
homedan law of pre-emption be applied in the presens snit ?

I am of opinion, thongh 1 admit this opinion has not
beeu arrived at without considerable hesitation, that the
‘Mahomedan law canuob be applied to the present snit.

1 cau fiod no judiciul precedent to govern the present
case,—there are many cases decided in Bengal and quoted
in the A(.)pen(ﬁx to Mucnaughten's Principles of Makomedan
Law title Pre-emption in which this priuciple ot law has been
applied to Hindus, but in all those cases it way distinetly
stated that it was so applied in couseqnence of the existence
of long prevailing local usage aund custom suuctioniqg its

application. Now, in this case the existence of any such local

nsage and custom is not alleged, bat it is contended that the
bfigixml vendor, the Hindu, will in no way be effected by
the decision of this suit, and that, the vendee being a Mus-
snlmay, the Mahomedan law is clearly applicable.

' [ thiok, however, that the vendor will be affecred hy
the decision of thiy suir, for the effect of a deeree in fuvor
of the plaintiff wonld be to force on him a purchaser with
whom he had never ocontracted—it, wonld establish the
‘plaintiff as the original purchaser from the vendor, and not
‘merely as a parchaser from the vendee, for it is throngh the

‘former that his title would be acquired, (Byillie's Digest of

Makomedan Law, page 490.)
It is nrgued that the plintiff has the tfrhs fo sue ei-
ther the vendee or the #endar, but that prepositiva -shoeld
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be gnalified by the addition of the words ¢ whomasoaver of

possession, the sait is not valid against him nnnd the vendor
appear,” (Baillie’s Digest. paget86). Althonzh the pre-emp-

“tor has the right to sue either the vendor or vendee, still, ]
think, this cav only refer to cases where the righs can be
enforced against either.  Now. in this case, it is admitred
that, it conld nos be enforced against the vendor, he being
a Hinda.

Again, the vendee, 1st defendant., was oot 1n possession
of the property at the time of the institntion of this snit—
hie was ut that very time seeking by theaid of the Court
to obtain possession of the said property.

T think, therefore, that it must be held that the conntrue-
tive possession (the nesual possexsion which has been  snbge-
quently held to have been wrongtul was with a third party)
a8 between the vendor aud vendee was with the vendor ; ir

“cermin]y was not with the vendee. The vendor, r.}lerefox'e,
should have been made a party to this sait instead of the
vendee, buv the vendor, being a Hinda, cavnos he affected
by this privciple of Mahomedan law, and it is admitted that,
as agaiust him, the plaintifi’s vight of pre-emption cannot
be enforeed.

For these reasons then I find on the first isene that the
Mahowedan law is not applicable to the present sait,—
there is no oecessity to go into the guestion of fuct raised
in the 2nd and 3rd issues.

The plaintiff's claim is dismissed with costs.

The plaintiff appealed to the High Couart against the
decree of the Civil Judge of  Chittoor for the followiuyz:
Teasons :—

1st.—The decree of the Civil Judge is contrary to law.

2nd.—The Mahomedan law of pre-emption is clearly
applicable to the preseut snit.

2rd.—The defendant was the proper person to be sued,

.
and the plgintifl is sutivled in la% and according to. usage
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to have his right established as-agaidst tm
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R Ro, for the nnpelant the plainnff
dolnstone wnd Rurguegn Naidu, for the respondent, 1st

defendant.

The Coartdeliverad the following jadgment, : —

Howroway, g, (0 .—The question i3 whether a
Mabomednn ean exereize the right devived from neighbonr-
houd fex jure wicinitatis) to msiss upon the sale by a Hinda
beinyg made to bim instend of to another Mahomedan.

The Civii Judge decided that the proposition of law did
not apply, becanse the vendor was o Hinda and the vendee
waa not in possession.  Undounbredly, the Civil Judge is
pight in saying that the passage at page 486 of DBaillie's
Digest is Tutal to the sniv in i6s present frame. The pro-
position seems to embady a role of pleading. Where pos-
segsion has not been delivered, the vendor is a necessary
party. [i wonld be wroug, however, on this the firat attempt,
wo fur as we know, to enforce such a right to allow the case
to puss off upon this mere point ¢f pleading, and I therefore
proceed to consider whesher this Mabomedan rule s law in
this Presidency. It is clearly not so by positive enanctment
or by customary law assimilating this rale of positive law
and making it au existent rule of our law. It is needless
to add thut it is not so as the so-called lex loci rei sitae nnd
therefore goveruing matters connected with the alienabilivy
and other incidents of real property.

The question therefore resolves itsell into whether
it is consisrent with equity and good conscience to import
an exceptional rnle opposed to the principle of law adminis-
tered here—perfect freedom of coutract ?

The word pre-empsion is a little delnding. That was
an institution known to Roman law and savctioned an obli-~
gatory relation between the vendor and a person deter-
mined, binding the vendor to sell to that person if he offered
as good condisions as the intended vendee. It arose from
contract and also from provisious of posisive written law
(Windscheid, s. 388.) It was protected solely by ‘a personal
action and gave no right of "action agadust the yeudee ta
whom the praperty had been passed
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The so-called pre-emption of Mabiomedan law  resem-
blex the Retract-recht (jus retractus) of Germnn lnw, It is
an ov\l]igatiou atsached by written or eustomary lay to a
particalar status which binds the purchaser from one oblized
to hand over the object warter to the other party to the
obligation on receiving the price paid  with his expenses.
The acuion in German as in Mahomedan law 1y exercisable
at the momeat at which the property 1s hauded over to the
parchaser (Gerber, s. 175, et seq. Deuntsch-Priv-Recht.)

The right ex jure vicinitatis was one of six sorts aud
like all the rest was based upou a notion that vatural
justice required that such preference should bie accorded to
certain persous haviag specific relations of  person or pro-
perty to the vendor. It was once, as an enthnsiastic Ger-
manist admits, 8o nsed as to put the most noreasonable res-
traints npon the right of alienation. With more enlightened
notious of the pablic weal, nearly every trace of it has dis-
appeared, and it can no longer be considered a principle of
the common law of Germany. While it existed therantidote
to its baneful inflnences was, as in Mahomedan law, the
favouring of subtle devices for its defeat and the attaching
of short periods of prescription to its exercise. It cannot
be eqnity and good cowscience to introduce propositions
which the history of similar laws shows by experience to be
most mischievous. If introdnced at ull, it must apply to all
neighbours. The Mahowmedan. law binds Mahomedans no
more than others exceps in the matters to which it is
declared applicable. Isis then law because of its reception
as one of onr law sonrces in the matter to which it applies.
Where, however, not so received, it can only bs prevailing
law because consistent with eqnity and good consciencen I
am of opinion that it is manifestly opposed to both, that vo
such obligation in this Presidency binds a Mahomedun or

any oue else, and that this appeal must be dismissed with
CO3bS.

InnES, J.—] concar in the judgment of Mr. Justice
Holloway.

®
NOieA——ﬁeimBuch dn Weiske’s Rechts Lexicon, Vorkaufs-recht
und Retraet, Vol. XTI, 259,
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