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MADRAS H!GH COURT REPORTS.

the trausfer by the Civil Conrt in the present case was  in-
~operafive to bring the snits within the Swall Canse  jaris-

diction of the Priveipal Sadr Amin.

Secomdly, on the ground thuk, supposing the transfer
not to be ivalid under Section 6 of the Code, the  jurisdie-
tion eonterred by thie Notificauion appliet noder Section 12
of Act XTI of 1885 only to suirs that, had not been “heard orv
determined,®and in the present case a decree dismissing the
sntt had been pussed before the Notifieation came inte force
and the pendimg application was to seb aside the deeree and
proceed with the suit. [6is nonecessary 8o say more in
answer to the questions submitted.  Bnt we think it righs
to intimate that we think Section 12 of Act XI of 1863
took nway the District Mansif’s jurisdiction to proceed with
the hearing or determination of snits for sums above Rupees
54 cognizable by a Court of Small Canses after the Notifica-
tion came into force. and to peint  out that the only course
proper to be taken i3 dismissal by the District Munsif of
snch snits as have not been determined, and of the =suit in
question shonld the decree be set aside, npon the ground of
the want of jurisdiction to proceed with the hearing, leav-
ing the parties to bring fresh snits in the proper Conrt ; or
an application to the High Conrt for an order to  transfer
the suits to the Conrt of the Prineipal Sadr Amin.

APPELLATE JURISDICTION (@)
Ciuvdl Miscellaneous Special Appeal No. 123 of 1870

SUBRAYA GOUNDEN.......... erreeamnanan Petitioner.
VENKATAGIRI AIYAR, and 3 others...... Counter-Petitioners.

In esecution of a deeree the District Munsif made an order which
he wus not Jegally anthorized 10 make at the instance of the purchaser
of the nroperty sold in execution. No appeal could be made against the
order, but the Civil Judge entertained an appeal and reversed the order
of the District Munsif.

The High Court set aside the order of the Civil Judge under Sec-
tion 35, Act XX1IT of 1861, but, by virtue of the powers gives by the
Saction, the order of the District Munsif was also annulled.

THIS was an appeal against the order &f the Civil Court
of Salem, dated the 10th Jannary 870, passed on Civid
(a) Preseat : Sc&:lm:d;Cw J. and Innes, J.



SUBRAYA GOUNDEN £. VENKATAGURT AIYAR.

Petition No. 640 of 1869, modifving the order of the Conrt
of the Distret Munsit of Salem, dated st November 1869.

The petitioner was » parchnser of innmoveable property
under » sale in execution of n deeres. The decree was sub-
sequently set aside by the Civil Court. The petitioner
applied to the Conrt of the District Muusif of Salem, which
executed the decree, for repayment of the purchase money,
for interest apon the amonnt, and for the value of improve-
ments effected by the petitioner whilst he was in possessiou.
The District Munsif granted the prayer of the petitioner with
respect to the purchase wouney, the iuterest, and the value

of the improvements.

Upou appeal the Civil Judge disallowed the interest
and the value of the improvements. The iuteress was dis-
allowed becanse the Civil Court in setting aside the decree
suid nothing awbout such interest; and the value of improve-
ments npon the ground that the petitioner made them at
his own risk, and the District Munsif had vo power to award
payment to the petitioner in respect of the interest or Of the
improvements.

The petitioner presented a Special Appeal to the High
Court on the grounds that the Civil Judge bad no juris-
diction to entertain the appeal, and that the petitioner was
entitled to the snms awarded by the District Muusif.

- " Craig, for the pesitiouers.

Lama Row, for the counter-petitiovers.

Tue Court delivered the fullowing

JUDGMENT:—It i3 clear that an appesal did ot lie to
the Civil Court from the order of the District Muonsif Court
upon the application of the 2ud purchaser (the present peti-
tioner) for interest and the cost of improvements. It requir=
ed an express provision to give the right of appeal, and the
Code of Civil Procedure contains cn snch provision.

The order of the Civil Coart now in question must there-
fore be set aside under Section 35 of Act XXILI of 1861. But
as the effect of simply ordering that redress wonld be to en-
title the petitigner %o enforce the ord®r of the District Mousif's
Court, it is necessary for us, uuder the Jiscetiou given Ly fhat
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Section to set aside the decision of the Civil Conrt - or pass
sieh other order as may appear proper, to consider whether
the peutioner 15 ensivled to the sums allowed by that order
for tuterest and coss of tmprovements of the  property afser
1t was put in his possession as purchaser.  With respect to
the interess,  the order. we think, is clearly not valne. The
power given by Section 2338 of the Civil Procedure Code to
grant. interest o the event of a sale beinyg set aside for she
time that the purchase money has been  lying idle in the
Conrt, is expressly contined to the (ourt setting aside the
sale, and in the present case the sale to the petitioner was
coufirmed by the District Munsif's Conrt and set aside under
the order of the Civil Court. The order to pay iuterest, there-
fure, was made withont authority. The petitioner, by pro-
ceeding to invalidate the former order of the Civil Coust
setting aside the sale and establish the sale to him, might
have protected himself from any grievance on this account.
But having acquiesced in that order the District Muousif
conld mot exercise the power to give interest in his favor.

We are also of opicion that the order is invalid as to
the amonnt allowed for the costs expsnded by the petitioner
in improvements on the grodud that there is no provision
of the law of Procedure empowering the Conrts to order the
re-imbursement of such an outlay upon » sale being ses aside.
It was probably never contemplated that a purchaser wonld
risk expenditure on improvements while an appeal was pend-
ing ugainst the order or confirmation necessary to make the
sule absolnte, and the petitioner must, in the present case, be
left to bear the consequences of his own imprudence.

The resalt is that the order ofthis Court must annal
the order of the District Muansif's Conrt awarding interest
and the costs of improvements as well as the order of the
Civil Court passed on the appel from shat order, and so leave
the petisinoer entitled only to retain the amonas of the pnr-
chase money which has been refunded to him. We thisk the
case is one in which the parties shonld befr their own costs
iu this aud both the Lowep Courts,





