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MADRAS Htail CoURY REMORTS

APPELLATE JURISDICTION (o)
Livferred Case No. 39 of 1870,
Naravana Mawya

against
GoviNp SuErTY and 2 others.

An application was made on the 14th March 1878 to the District
Munsiff to set aside a decree passed ex-parte against the defendauts
under Section 119¢0f the Code of Civil Provedure.

On the 3rd March 1870 the Madias Government issued a Notifi-
cation under Section 4 and 5 of Madras Act IV of 1863 investing the
Additional Principal Sadr Awmin of Mauvgalore with exclusive juris-
diction to try Small Canse Suits for sums under Rupees 500 within
the jurisdiction of the District Munsiff. By order of the Civil Judge

tlie District Munsiff sent to the Additienal Principal Sadr Amin the

records of all suits cognizable by a Conrt of Small Causes if one had
been in existence at the date of thuir institution, although they had
been filed befure the date of the Notification, including the present
application. Held, that the Additional Principal S8adr Amin had nut
jurisdiction to entertain the application.

HIS was a case referred for the opinion of the High

Conrt, by R. Vassndeva Row, the Additiosal Princi-
(0. pal Sadr®Amin of Mangalore, in Sait No. 67 of 1870.

The following is the case stated :—

This is an application for setsing aside the decree
passed ex-parte against she defendants by the District Mou-
sif of Mulki under Section 119 of the Code of Civil
Procedure.

The application came on for hearing before me on the
8th day of July 1870 and was adjourned for farther hearing
and consideration, subject to the decision of the High Court
upon the following case : —

The plaintiff originally brought this snit in the
aforesaid District Mansif’s Court on the 27th Angnst 1869
forethe recovery of Rupees 61-6-4, the same being the value
of cattle sold to the defendants bnt not paid for.

The defendants having failed to appear, the Dis-
trict Munsif gave jndgwent for plaintiff ex-parte on the
24th Febrnary 1870, Oun the 14th March following the
defendauts preferred the present applicatign to the Munsif
praying that the decree may be set® aside dnder Section 119
of the Code. On the 3rd Jlarch 1870, the Jladras Govern-
meunt issued a Notification nuder Sectiond 4 and Hyof Madras
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NARATANA MALVA against GOVIND SUETTY.

Act IV of 1863 investing me with exclusive special

‘Rapees over that portion of the District of Sonth Canara
which is subject to the jurisliction of the Malki Muusif, and
under orders from the Civil Jadge, the District Mnasifs of
Muolki and Mangalore then sent up to me and to the other
Additional Principal Sadr Amin respectively the records
of ull snch suits as wonld have been. coguizable by a Conrt,
of Small Causes if oue had been in existence on the dates of
their iostitntion, nlthongh they had been filed long before
ghe date of the said Government Notification. The applica~
tion now ander reference has accompaunied the said records.

The phatutiff alleges

18t.—That the refcrence is illegal inasmunch- as the-
€ivil Conrt is incompetent, to try the suit itself or to refer
it for trial to this Conrt nnder Section 6 of the Code of
Civil Procedure, this Court being a Conrtjof Small Canses,
and as such beiog sabject to the general control and orders-
of the High Coart.

2udly.—That the application in question onght not to-
be heard by me inssmnch as if I reject it there coald be:

.00 appeal from my order, while the defendants had a right
of appeal under Section 119 if the Mnnsif had been allowed:
ﬁo-dispose of it. The suit from which this application has
sprang up having been presented on a date when. the parties.
concerned believed they had a right of appeal, he contends-
that it is pot right that the Notification investing me with
small canse powers should be so construed. as to-deprive thems
of that right. :

The defendants on the other hand contend that the-
reference of old snits aud conseqaently of the presgnye
application is pecfectly legal and imperative nnder Section
12 of the Small Canses Conrt’s Act and the Proceedings of
the High Court, dated 29th Jannary 1864

Upon the foregoing facts Lam. of opinion that a
Givil Judge has egidently no juriadiction to call np or refer
any suit of & small cause patore to a Swmall Canse Court ;
that the Notific®tioneof the locul Government investing any
Oourt with small canse powers cannot be held to have
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MADRAS HIGH COURT REPORTS.

13'{")0: , retrospective effect in regard to anits filed previons to the

%&;&T—date of ita issne, and that the present application onght not,

F1870.  therefore, to have been referred to this Conrt. Bit the Civil

———_Jndge seems 10 have considered that nnder” Section 12 of
Act X1 of 1863, the Notification coostitnting my Conrr as a
Conrt of Small Canse precladed that Mualki Mansif from any
longer hearing or determining any suits cognizable by my
Counrt as a Coart, of Small Causes, aithongh they had been
filed before the issne of the said Notification, bat I caunot
agree with him 1 —

Istly.—Because I do not think that an enactment or
Notification snch as the one above referred to conld be held
to operate reotrospectively unless such operation is expressly
allowed therein.

2ndly.—Because by the phrase “ no suit cognizable by
such Court shall be heard, fc.,” which ocenrs in the said
Section, is meant suits cognizable by a Swall Canses Court
on the date of their instisntion. and consequently vot these
old suits which were not 80 coguizable as there was no soch
Court iv existence ab the time of their commencement, and

3rdly.—DBecause these suits having once been filed on
the regulur side of the Munusif’s Conrt, where the parties
had a right of appeal, it is vot fair to deprive them now of
that right. It may be that some of the pa.rtfes may uot
have institated their saits  atall, if they had known that
their regular suits are to be converted into Small Canse
ones. Agfor the Proceedings of the High Court referred to
by the defendants, I beg to euclose a copy thereof for
the perusal of the Judges, and respectfnlly to state that
the saume has no reference to the present question. The
District Muansifs were bound to deal with old suits accord-
*ing to the Small Cause Procedure, becanse Section 3,
Madras Act IV of 1863 provided that “in all suits”(whether
old or new) © of a nature cognizable in Courts of Small
Causes, District Munsifs shall be governed by the same rnles
of procedure as if they had been appointed under Act XLIL
of 1860 " (now Act XI of 1883.)
There is no snch clear provision anthorizing me to
hear these old regular snits as Small Ounse oneg. The Noti-
ficatign merely coust®utes my Counrt a Canrt of Smal



NARAYANA MALYA againsl GOVIND SHETTY.

Canses, and nnder it I think I can hear and determine only
stuch snits of & small canse vatnre as may  be filed 11 my
lourt since the date of the said Notification.

The questions, therefore, for the decision of the HM
Conrt are—

I.—Whether suits for sums above Rnpees 50 Hled in the

Districs Mansifs Conrt at Malki previons to the date of the.
I

Notification investing me with Small Canse po¥ers can now
be heard and determined by me according to the Small
Cause Procednre ?

TI.—If I am held anthorized so to hear them, am I to
hear the present application nnder Section 119 of the Civil
ode as regnested by the applicants or wnder Section 21,
Act X[ of 1865 7 Under which latter Section it will be
incumbent npon me to refuse the new trial as the parties
applying for the same ars defendants, and they have not,
wish their notice of application, deposited in the Maunsif’s
Jourt the amonnt for which the decree has been passed
agaiust them including the costs of the plaintiff,

No Connsel were instrocted.
The Coart delivered the following

JUDGMENT :—We are of opinion that the Conrt of the
Principal Sadr Awmin had not  jarisdiction as a Conrt of
Small Causes to entertain the application in the present
case on two gronnds :—

First, on the ground that snits pending in the Conrt,
of the District Munsif of Malki at the date of the Notifi-
cation giving the joriadiction of Conrts of Small Canses to
the Couart of the Principal Sadr Amin of Mangalore were
not transferable to the latter Conrt for determination in
the exercise of its Small Cause jurisdiction under Section
6 of the Code of Civil Procednre. The Court of the Prin-
cipal Sadr Amin as a Court of Small Canses is not snbordi-
pate to the Civil Conrs ; and that Section therefore is not
one that can be applied to the transfer of such snits by force
of the enactment wu Section 47 of Act XI of 1865, which
provides for the extenslon of the provisions of the Code of
Civil Procednre?o suits and procéedings under that Act so

‘far as the sana are or muy be applicAbls. Coasequviptly
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MADRAS H!GH COURT REPORTS.

the trausfer by the Civil Conrt in the present case was  in-
~operafive to bring the snits within the Swall Canse  jaris-

diction of the Priveipal Sadr Amin.

Secomdly, on the ground thuk, supposing the transfer
not to be ivalid under Section 6 of the Code, the  jurisdie-
tion eonterred by thie Notificauion appliet noder Section 12
of Act XTI of 1885 only to suirs that, had not been “heard orv
determined,®and in the present case a decree dismissing the
sntt had been pussed before the Notifieation came inte force
and the pendimg application was to seb aside the deeree and
proceed with the suit. [6is nonecessary 8o say more in
answer to the questions submitted.  Bnt we think it righs
to intimate that we think Section 12 of Act XI of 1863
took nway the District Mansif’s jurisdiction to proceed with
the hearing or determination of snits for sums above Rupees
54 cognizable by a Court of Small Canses after the Notifica-
tion came into force. and to peint  out that the only course
proper to be taken i3 dismissal by the District Munsif of
snch snits as have not been determined, and of the =suit in
question shonld the decree be set aside, npon the ground of
the want of jurisdiction to proceed with the hearing, leav-
ing the parties to bring fresh snits in the proper Conrt ; or
an application to the High Conrt for an order to  transfer
the suits to the Conrt of the Prineipal Sadr Amin.

APPELLATE JURISDICTION (@)
Ciuvdl Miscellaneous Special Appeal No. 123 of 1870

SUBRAYA GOUNDEN.......... erreeamnanan Petitioner.
VENKATAGIRI AIYAR, and 3 others...... Counter-Petitioners.

In esecution of a deeree the District Munsif made an order which
he wus not Jegally anthorized 10 make at the instance of the purchaser
of the nroperty sold in execution. No appeal could be made against the
order, but the Civil Judge entertained an appeal and reversed the order
of the District Munsif.

The High Court set aside the order of the Civil Judge under Sec-
tion 35, Act XX1IT of 1861, but, by virtue of the powers gives by the
Saction, the order of the District Munsif was also annulled.

THIS was an appeal against the order &f the Civil Court
of Salem, dated the 10th Jannary 870, passed on Civid
(a) Preseat : Sc&:lm:d;Cw J. and Innes, J.





